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 1 THE COURT:  Thank you.

 2 I appreciate counsel's presentations

 3 this morning.  I know that you all have been working

 4 very hard to get both this motion ready and also to

 5 figure out answers on some other things that I didn't

 6 have to decide.  Looking around the room, there are a

 7 lot of tired eyes out there, mainly the junior people

 8 who I'm sure have been cranking around the clock for

 9 many days straight.  I just want to say that I

10 appreciate it because I know the amount of work that

11 goes into getting one of these things ready for me to

12 be able to read it and have it all presented to me in

13 a nice tidy package.

14 We are here today on a motion to

15 dismiss.  I am going to deny the motion.  The motion

16 is essentially based on a lack of irreparable harm

17 and, hence, the availability of a monetary remedy.

18 This is an argument to dismiss one possible remedy.

19 It's potentially beside the point because I will have

20 to determine what remedy to award.  The argument does

21 not affect the declaratory judgment claim in any

22 event.

23 The stipulation of irreparable harm

24 that's present in one of the agreements is sufficient
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 1 as a matter of law at the motion to dismiss stage.  I

 2 think that the plaintiffs read our case law on that a

 3 little bit too broadly.  It's not just whether it's a

 4 sham provision.  What such a provision does is it

 5 permits but does not require the issuance of an

 6 injunction.  So what it does is essentially change the

 7 default rule from the Holmesian default where you have

 8 damages as your default remedy to one where people are

 9 agreeing, "no, no, we want injunctive relief" and

10 where specific performance is their default remedy.

11 There are a lot of reasons to believe

12 that that's actually a better default rule than

13 damages in terms of accurate decision-making, in terms

14 of facilitating party renegotiation, in terms of

15 timeliness of results.  There is extensive scholarly

16 literature on it.  Regardless, it's certainly

17 something that parties can do in terms of opting for

18 that framework as opposed to the Holmesian framework,

19 so that is sufficient at this stage.

20 The defendants have made an argument

21 that the use of the word "may" in the provision --

22 that wasn't referenced this morning but is in their

23 briefs -- means that it's not a standard irreparable

24 harm provision that would support that type of relief.
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 1 I disagree with that.  I think that the equitable

 2 relief provision contemplates plainly that there "may"

 3 be a dispute about whether irreparable harm exists,

 4 which is precisely what we've heard today, and that

 5 rather than fighting about it, a party "shall" --

 6 that's quoted from the provision -- be entitled to

 7 injunctive relief if the Court believes the equities

 8 require it.

 9 I think that the debate over whether

10 NewCo, Reserved AssetCo, will have sufficient assets

11 to support a damages award is fact based.  I think

12 it's beyond the scope of a motion to dismiss.  I also

13 think that there is a decent argument that it's

14 legally irrelevant because the bondholders obtained a

15 covenant against sales of substantially all assets.

16 New York law teaches that that provides bondholders

17 with a right to substantial continuity of assets such

18 that even if you have a situation where, arguably, the

19 company post- transaction would be able to pay off the

20 bonds, there is a risk there about what happens in the

21 future.  The covenant is designed to contractually

22 allocate who bears that risk such that the bondholders

23 can say, "No, no, we don't want to take the risk of a

24 company where we're not left with an entity that has
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 1 substantial continuity of assets."  I don't need to

 2 issue any final pronouncement on that today.

 3 I also think that whether the market

 4 views this transaction as positive is, if anything,

 5 evidence of fact issues that surround this because of

 6 where the trading prices fluctuated on the Trust II

 7 TruPS.  I also am very skeptical of that market price

 8 for all the reasons that Mr. Stearns indicated in his

 9 reply.  There is a lot of work out there, particularly

10 by Ron Gilson, that shows that there's serious

11 problems with market efficiency in these types of

12 complex instruments.  It goes beyond just thin

13 trading, even for securities where there is only one

14 ultimate issuer.  So I'm not going to draw any

15 inference at this stage that would be sufficient to

16 grant a motion to dismiss from the trading price.  If

17 anything, I'm more influenced by the fact that the

18 securities continue to trade at a discount, which I

19 think is at least at this stage of the case supportive

20 of the plaintiffs' allegations.

21 Another example of a fact issue in

22 this case is the reliance by the defendants on the

23 book value and the fact that it has ostensibly been

24 confirmed by regular analysis and appraisals and
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 1 regulatory processes.  I'm sure that the defendants

 2 focused on book value because that was the primary

 3 valuation indicator on which the plaintiffs focused in

 4 their complaint.  But the reality is I think that

 5 there are sufficient allegations in the complaint to

 6 suggest that there are likely serious disputes over

 7 the sufficiency of these assets and, as I said,

 8 ultimately, about the nature of the covenant.

 9 Lastly, in terms of the overarching

10 concept of federal policies and federal regulation,

11 et cetera, I'm not in a position to second-guess

12 those, nor am I in a position to say that this

13 transaction should or shouldn't go through because of

14 overarching benefits to Florida or society or the

15 regulatory regime in avoiding having another bank on

16 the list of failed institutions.

17 I am a humble state court judge in a

18 state that respects contract rights.  The federal

19 government has shown much greater willingness to trump

20 creditors' contract rights.  Witness the GM situation.

21 If somebody with federal authority like a federal

22 court tells me that that is what the law is,

23 obviously, I'll respect that under the Supremacy

24 Clause, but until then, my focus is going to be on the
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 1 contract rights that are in the indentures.  I think

 2 it would be beyond my purview to look beyond that to

 3 try to consider whether some exception to the contract

 4 rights should be made because of some overarching

 5 regulatory scheme.  For all those reasons, I'm denying

 6 the motion to dismiss.

 7 I'm also denying the motion to compel.

 8 I think this is a fundamentally different situation

 9 than Caspian.  Given the presence of the trustees for

10 virtually every one of these entities and, in the one

11 case, the consent by the trustee to the private

12 entities filing suit, I don't think it's a situation

13 a la Caspian where the same considerations regarding

14 discovery into trading issues apply.

15 I also think that it's true what the

16 plaintiffs have said about providing the most relevant

17 discovery in terms of the purchases of the TruPS in

18 that now we would be digging deep into the CDOs.  It

19 may well be that those folks came in a la Caspian

20 as -- it's a disparaging term -- vulture funds to buy

21 at a deep discount in an attempt to leverage up on

22 contract rights, but, again, I think this is a

23 different case than Caspian.  This is a case where the

24 trustees have shown up.  The trustees really make the
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 1 presence of those original plaintiffs like

 2 Mr. Jefferson effectively moot.  And I don't think

 3 that at this stage, it is warranted to seek discovery

 4 into the types of purchases that the motion to compel

 5 seeks.

 6 Let me ask one more thing.  I got the

 7 letter from Mr. Moritz about the transaction schedule.

 8 And what I asked my secretary to communicate to you

 9 all was that, honestly, March 1st doesn't help me.

10 Had we known about March 1st back in December, it

11 would be a different world.  But I guess at that point

12 it was BB&T that was banging the drum about its desire

13 to close as rapidly as possible and refusing to give

14 an inch on anything, so if you want to blame somebody,

15 you can blame them.  But in the meantime, my schedule

16 is full in February.  I cannot reschedule other

17 expedited matters that I have that have filled up my

18 calendar to give you all a later date.  So it just

19 doesn't help me to know it's March 1st.

20 Now, if there are further

21 transactional developments, I'm not telling you I

22 won't move this thing, but I'm telling you that it has

23 to be moved further out such that I can give you

24 something in March where my schedule still has some
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 1 flexibility.  The shift to March 1st as the potential

 2 "not close before" date just doesn't do anything for

 3 me.  So unless there have been more promising

 4 discussions on that front, I'm going to have to see

 5 you all at the end of the month.

 6 Have there been?

 7 Hearing nothing, I will assume that

 8 we're still on schedule.

 9 So again, thank you, everyone, for

10 your presentations this morning.  Those of you who

11 came in from out of town, particularly from warmer

12 climes, it's good to see you.  I'm sorry it's not more

13 hospitable here.  If you had been here a couple weeks

14 ago, it would have been positively balmy.  Again, I

15 want to thank everyone, particularly the tired-eyed

16 junior people who undoubtedly have been working many

17 days around the clock and over the holidays,

18 et cetera, for doing all they've done and for helping

19 the senior people look good this morning.  

20 We stand in recess.

21 (Court adjourned at 12:30 p.m.)

22

23

24
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