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Defendant BankAtlantic Bancorp, Inc. (“Bancorp”), by and through its undersigned 

counsel, respectfully submits this Opening Brief in Support of its Motion to Dismiss the Verified 

Amended Complaint (the “Complaint”). 

PRELIMINARY STATEMENT 

Plaintiffs allege ownership of a fractional minority of trust preferred securities sponsored 

by Bancorp (“TruPS”).  Yet Plaintiffs seek, through the blunt instrument of injunctive relief, to 

block the sale of all of the stock of Bancorp’s banking subsidiary, BankAtlantic, to BB&T 

Corporation (“BB&T”), a transaction that will benefit every stakeholder in Bancorp, including 

Plaintiffs.  Plaintiffs’ attempt to use their minority interest as leverage to act to the detriment of 

the rights and interests of others, including the majority of the TruPS holders, raises a host of 

legal and equitable barriers to Plaintiffs’ claims, including (1) non-compliance with the no action 

provisions contained in the indentures and declarations of trusts, (2) the availability of an 

adequate money damages remedy, and (3) the failure of the Complaint to join as necessary and 

indispensable parties the other TruPS holders or their representatives.  The Complaint should be 

dismissed. 

Four Plaintiffs have failed to allege facts showing compliance with the no action 

provisions contained in the indentures and declarations of trusts underlying these TruPS, which 

is fatal to their claim.  Because they failed to comply with the relevant no action provisions, 

these four Plaintiffs have failed to state a claim upon which relief can be granted. 1 

                                                           
1 Alesco Preferred Funding XVI, Ltd. (“Alesco 16”) and Alesco Preferred Funding XVII, Ltd. 
(“Alesco 17”) have alleged facts that would show that they have complied with the no action 
provisions contained in the indenture underlying the TruPS issued by BBX Capital Trust 2007 
I(A), but discovery as to their authority to file this lawsuit is ongoing.  Bancorp reserves the right 
to assert at a later time, based on that discovery, that Alesco 16 and 17 have failed to satisfy the 
no action clauses or any other conditions precedent to bringing this lawsuit. 



 

00005200v1  2 
 

The attempt to circumvent these no action provisions is particularly troublesome because 

the BB&T transaction will enhance the creditworthiness of Bancorp and bolster its ability to 

meet its obligations of some $333 million to the holders of outstanding TruPS.  Indeed, of the 

TruPS issued by the trust companies in this litigation, only one — BBC Capital Trust II —  is 

publicly traded.  As shown in the below chart, on the day that the BB&T transaction was 

announced, the market spoke: the value of those publicly-traded TruPS approximately doubled. 

 
 

Source: Google Finance 

Plaintiffs’ claim for injunctive relief also fails because they have an adequate remedy at 

law.  Plaintiffs note that the total outstanding amount of TruPS is about $333 million while 

conceding that the transaction will leave Bancorp with assets with a net book value of 

approximately $623.6 million based on September 30, 2011 financial information.  And while 

the Complaint casts aspersions on the quality of those assets — Plaintiffs performed no analysis 

of those assets before bringing this action — the value of the assets by any measure so far 

exceeds TruPS holders’ interests that it cannot be said that damages would not be an adequate 

remedy at law.  The closest the Complaint comes is the allegation that “their actual value is 

undoubtedly far less” without pleading any facts showing that the security for these loans, in 

most cases real estate collateral, has been inaccurately valued in the process of setting reserves 

and establishing net book value.  The Complaint fails to establish the approximately $300 
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million shortfall in the value of the retained assets that Plaintiffs would need to show in order to 

demonstrate that money damages are inadequate. 

Plaintiffs’ failure to consider the interests of other TruPS holders also goes beyond their 

failure to comply with the no action provisions that govern three of the four trust preferred 

transactions at issue.  Plaintiffs emphasize the entire amount of $333 million in outstanding 

TruPS when they describe their need for injunctive relief, but they have failed to join any other 

beneficial holders or their representatives, thus leaving out of the case the vast majority of the 

TruPS whose rights and interests Plaintiffs acknowledge are at stake.  All of the TruPS holders 

have a substantial interest in the BB&T transaction, and Plaintiffs’ failure to join them or their 

representatives at the very least requires the joinder of additional parties.  Moreover, some of the 

parties may be beyond the jurisdiction of the Court (third party discovery into these issues is still 

ongoing).  This Court should not enjoin a transaction that fundamentally implicates these absent 

parties’ rights and interests, when at least some likely would take positions diametrically 

opposed to Plaintiffs. 

BACKGROUND 

A. The Structure of the Trust Preferred Transactions 
 

Bancorp established statutory business trusts for each of the TruPS at issue.  Am. Compl. 

¶ 31.2  The trusts then issued TruPS with 30-year maturities representing beneficial ownership 

interests in the trust assets.  Am. Compl. ¶ 31.  The trusts used the proceeds of the TruPS 

issuances to purchase a corresponding amount of subordinated debentures or other subordinated 

debt securities issued by Bancorp.  Am. Compl. ¶¶ 31-32.  These debentures or debt securities 

are governed by indentures and administered by indenture trustees.  Am. Compl. ¶  34.  “All 

                                                           
2 References to “Am. Compl.” are references to the Verified Amended Complaint filed 
December 9, 2011.  References to “Ex. __” are references to Exhibits to this Brief. 
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Debt Securities issued by [Bancorp] are held by the Trusts and none are held directly by 

individual investors.”  Am. Compl. ¶ 34. 

Plaintiffs here claim to hold TruPS, or capital preferred securities, issued by BBC Capital 

Trust II, BBC Capital Trust IX, BBC Capital Trust XII, and BBX Capital Trust 2007 I(A).  Am. 

Compl. ¶¶ 32, 39.  The TruPS held by Plaintiffs are governed by amended and restated 

declarations of trust that set forth the relationship among the trustee, Bancorp as sponsor, and the 

recipient of the TruPS.  Am. Compl. ¶ 32-33. 

Bancorp also entered into limited guarantees in connection with each of the TruPS 

issuances.  For each of the four transactions that the Complaint identifies by name, the scope of 

the “Guarantee Payments” that Bancorp agreed to make are expressly limited by the requirement 

that the statutory trust has sufficient funds available in its property account to make the 

payment.3  The guarantees certainly do not purport to place any limit, express or implied, on the 

ability of Bancorp to sell or transfer assets. 
 

B. The No Action Provisions 

As discussed below, the contracting parties set up the TruPS transactions with a clear 

governance structure.  Under the terms of the relevant instruments, the authority to enforce and 

administer the trusts’ legal rights and obligations, including the right to file suit, was given to the 

trustees, with only two exceptions.  First, the TruPS holders may sue directly for due and unpaid 

principal and interest payments (a “monetary default”).  Second, the TruPS holders may also sue 

directly if the trustee fails to enforce the terms of the indentures under certain circumstances, in 

most cases after the majority of TruPS holders have requested such enforcement.  Neither 

exception applies here. 

                                                           
3 Ex. 1 at 2; Ex. 2 at 2; Ex. 3 at 2; Ex. 4 at 2-3. 
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1. The No Action Provisions for BBC Capital Trust IX, BBC Capital 
Trust XII, and BBX Capital Trust 2007 I(A) 

The no action provisions contained in the indentures and trust agreements for BBC 

Capital Trust IX, BBC Capital Trust XII, and BBX Capital Trust 2007 I(A) are almost identical. 

Under the indentures for BBC Capital Trust IX, BBC Capital Trust XII, and BBX Capital 

Trust 2007 I(A), no less than a majority of TruPS holders may request that the trustee take legal 

action.4  Section 5.05 of the three indentures authorizes the trustee to take legal action in the 

event of default.  Section 5.04 regulates proceedings by the owners of the debt securities, or 

debentures, which in the case of these three trusts is the trustee itself.  Section 5.04 bars direct 

holders of debt securities, much less holders of an indirect interest through the TruPS, from 

instituting a suit unless (1) the holders of not less than 25% of the aggregate principal amount of 

debt securities outstanding shall have given the trustee a written request to institute such action, 

(2) the holders of the debt securities shall have offered reasonable indemnity, and (3) the trustee 

shall have failed to institute such an action after sixty days.  Section 5.07 generally provides the 

majority of debt security holders the right to direct the time, method, and place of conducting any 

proceeding for any remedy available to the trustee. 

Section 14.12 of the indenture addresses the rights of TruPS holders to bring a direct 

action in the two narrow exceptions to the general rule that the trustee is exclusively empowered 

to bring claims.  That section of the indenture underlying the BBC Capital Trust IX transaction, 

for example, provides: 

                                                           
4 The indenture for the BBC Capital Trust IX transaction is between Bancorp as issuer and Wells 
Fargo Bank, National Association as trustee and dated as of December 19, 2002.  Ex. 5.  The 
indenture for the BBC Capital Trust XII transaction is between Bancorp as issuer and Wells 
Fargo Bank, National Association as trustee and dated as of March 27, 2003.  Ex. 6.  The 
indenture for the BBX Capital Trust 2007 I(A) transaction is between Bancorp as company and 
LaSalle Bank National Association as trustee and dated as of June 26, 2007.  Ex. 7. 
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The Company acknowledges that, with respect to any Debt Securities held by the 
Trust or the Institutional Trustee of the Trust, if the Institutional Trustee of the 
Trust fails to enforce its rights under this Indenture as the holder of Debt 
Securities held as the assets of the Trust after the holders of a majority in 
Liquidation Amount of the Capital Securities of the Trust have so directed in 
writing such Institutional Trustee, a holder of record of such Capital Securities 
may to the fullest extent permitted by law institute legal proceedings directly 
against the Company to enforce such Institutional Trustee’s rights under this 
Indenture without first instituting any legal proceedings against such Institutional 
Trustee or any other Person.  Notwithstanding the foregoing, if an Event of 
Default has occurred and is continuing and such event is attributable to the failure 
of the Company to pay interest (or premium, if any) or principal on the Debt 
Securities on the date such interest (or premium, if any) or principal is otherwise 
due and payable (or in the case of redemption, on the redemption date), the 
Company acknowledges that a holder of record of Capital Securities of the Trust 
may directly institute a proceeding against the Company for enforcement of 
payment to such holder directly of the principal of (or premium, if any) or interest 
on the Debt Securities having an aggregate principal amount equal to the 
aggregate Liquidation Amount of the Capital Securities of such holder on or after 
the respective due date specified in the Debt Securities.  (Emphasis added.)5 

Section 14.05 of the indentures underlying the BBC Capital Trust IX, BBC Capital Trust XII, 

and BBX Capital Trust 2007 I(A) transactions select New York law. 

Likewise, the declarations of trust for BBC Capital Trust IX, BBC Capital Trust XII, and 

BBX Capital Trust 2007 I(A) expressly permit the TruPS holders to bring a direct action for a 

monetary default.6  Section 2.8(e) generally provides broad power to the trustee, but recognizes 

the exception for monetary default.  That section of the declaration for the BBC Capital Trust IX 

transaction, for example, provides: 

The Institutional Trustee may bring or defend, pay, collect, compromise, arbitrate, 
resort to legal action with respect to, or otherwise adjust claims or demands of or 

                                                           
5Ex. 5, Section 14.12 (emphasis added).  Section 14.12 of the indentures for BBC Capital Trust 
XII and BBX Capital Trust 2007 I(A) have nearly identical language.   
6 The operative declaration of trust for the BBC Capital Trust IX transaction is the Amended and 
Restated Declaration of Trust for BBC Capital Trust IX dated as of December 19, 2002.  Ex. 8.  
The operative declaration of trust for the BBC Capital Trust XII transaction is the Amended and 
Restated Declaration of Trust for BBC Capital Trust XII dated as of March 27, 2003.  Ex. 9.  The 
operative declaration of trust for the BBX Capital 2007 I(A) transaction is the Amended and 
Restated Declaration of Trust for BBX Capital Trust 2007 I(A) dated as of June 26, 2007.  Ex. 
10. 
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against, the Trust (a ‘Legal Action’) which arise out of or in connection with an 
Event of Default of which a Responsible Officer of the Institutional Trustee has 
actual knowledge or the Institutional Trustee’s duties and obligations under this 
Declaration or the Trust Indenture Act; provided, however, that if an Event of 
Default has occurred and is continuing and such event is attributable to the failure 
of the Debenture Issuer to pay interest or principal . . ., then a Holder of the 
Capital Securities may directly institute a proceeding for enforcement of 
payment. . . .7 

Similarly, Annex I of the declarations of trust then sets forth the terms of the TruPS and 

common securities.  Paragraph 5 provides a voting mechanism for the holders of the TruPS and 

also permits them to bring a direct action in the other limited exception to the general prohibition 

against direct action by TruPS holders, namely when the trustee ignores a written request of a 

majority of TruPS holders.  Paragraph 5(b) of the declaration of trust for BBC Capital Trust IX, 

for example, provides in pertinent part: 

If the Institutional Trustee fails to enforce its rights under the Debentures after the 
Holders of a Majority in liquidation amount of such Capital Securities have so 
directed the Institutional Trustee, to the fullest extent permitted by law, a Holder 
of the Capital Securities may institute a legal proceeding directly against the 
Debenture Issuer to enforce the Institutional Trustee’s rights under the Debentures 
without first instituting any legal proceeding against the Institutional Trustee or 
any other person or entity.8 

Section 13.2 of the declarations for BBC Capital Trust IX, BBC Capital Trust XII, and BBX 

Capital Trust 2007 I(A) selects Delaware law. 

The trust declarations give the holders of the TruPS (1) an indirect right to vote and direct 

the action of the trustee in enforcing any proceeding in the event of any non-monetary default 

and (2) the right to bring a direct action if the trustee fails to enforce rights under the indenture 

after being directed to do so by a majority of the trust preferred security holders.  Neither the 

indentures nor the trust documents contemplate that anything less than a majority of the TruPS 
                                                           
7 Ex. 8, Section 2.8(e).  Section 2.8(e) of the declarations of trust for of BBC Capital Trust XII 
and BBX Capital Trust 2007 I(A) has nearly identical language.   
8 Ex. 8, Annex I, ¶ 5(b).  Paragraph 5(b) of Annex I to the declarations of trust for of BBC 
Capital Trust XII and BBX Capital Trust 2007 I(A) has identical language.   
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holders may direct the trustee to bring a legal action, or may bring a direct action for a non-

monetary default. 
 

2. The No-Action Provisions for BBC Capital Trust II 

The indenture and trust declaration for BBC Capital Trust II set up a similar mechanism, 

where the trustee has the principal obligation for enforcing the terms of the indenture and the 

owners of the TruPS generally have the right to bring a direct action only for a monetary event of 

default or in certain instances where the trustee fails to enforce its rights under the indenture. 

The indenture for BBC Capital Trust II grants broad powers to the trustee to sue to 

enforce the terms of the indenture.9  Section 7.2(d) provides, in pertinent part: 

All rights of action and of asserting claims under this Indenture, or under any of 
the terms established with respect to Debentures, may be enforced by the 
Trustee. . . , and any such suit or proceeding instituted by the Trustee shall be 
brought in its own name as trustee of an express trust, and any recovery of 
judgment shall . . . be for the ratable benefit of the holders of the Debentures.  In 
case of an Event of Default hereunder, the Trustee may in its discretion proceed to 
protect and enforce the rights vested in it by this Indenture by such appropriate 
judicial proceedings as the Trustee shall deem most effectual to protect and 
enforce any such rights, either at law or in equity or in bankruptcy or otherwise, 
whether for the specific enforcement of any covenant or agreement contained in 
this Indenture or in aid of the exercise of any power granted in this Indenture, or 
to enforce any other legal or equitable right vested in the Trustee by this Indenture 
or by law. 

Once again, the indenture allows a TruPS holder to bring a direct action for only a 

monetary default or in the event that the trustee fails to enforce its rights under the indenture.  As 

with the indentures for BBC Capital Trust IX, BBC Capital Trust XII, and BBX Capital Trust 

2007 I(A) Sections 7.4-7.6 of the indenture for BBC Capital Trust II restrict the ability of the 

debt security holders to bring an action for default or direct the trustee’s actions in declaring a 

default or bringing any proceeding based on a declaration of default. 

                                                           
9 The indenture for the BBC Capital Trust II transaction is the Indenture between Bancorp and 
Wilmington Trust Company as Trustee dated as of March 5, 2002.  Ex. 11. 
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The indenture for BBC Capital Trust II, however, also directly addresses the rights of the 

TruPS holders to bring an action.  Section 7.8, titled “Direct Action by Holders of Preferred 

Securities,” provides: 

Any registered holder of the Preferred Securities issued by the Trust shall have 
the right, upon the occurrence of an Event of Default described in Section 
7.1(a)(i) or 7.1(a)(ii), to direct the Property Trustee to enforce its rights under this 
Indenture.  If the Property Trustee fails to enforce its rights under this Indenture to 
the fullest extent permitted by applicable law, any registered holder of the 
Preferred Securities issued by the Trust may institute a suit directly against the 
Company for enforcement of payment to such holder of principal of and (subject 
to Sections 2.4 and 4.1) interest (including any Additional Interest) on the 
Debentures having a principal amount equal to the aggregate Liquidation Amount 
(as defined in the Trust Agreement) of such Preferred Securities held by such 
Holder. 

Although there is a typographical error in the indenture,10 it is clear from the surrounding context 

that the reference to Sections 7.1(a)(i) and 7.1(a)(ii) is a reference to monetary defaults.  Thus, 

direct actions by TruPS holders are expressly permitted, but only for monetary defaults. 

The authority to take action to enforce alleged non-monetary defaults, therefore, remains 

with the trustee.  Section 15.13, however, then carves out a limited exception to the restriction on 

TruPS holders’ rights to bring direct actions in the event that the trustee fails to enforce its other 

rights under the indenture: 

The Company acknowledges that, with respect to any Debentures held by the 
Trust or a trustee of the Trust, if the Property Trustee fails to enforce its rights 
under this Indenture as the holder of the Debentures held as the assets of the 
Trust, any holder of Preferred Securities may institute legal proceedings directly 
against the Company to enforce such Property Trustee’s rights under this 
Indenture without first instituting any legal proceedings against such Property 
Trustee or any other person or entity. . . .11  (Emphasis added.) 

                                                           
10 The first two sub-paragraphs under 7.1(a) are misnumbered as 7.1(a)(v) and (vi) instead of 
7.1(a)(i) and (ii). 
11 Far from alleging that the trustee, Wilmington Trust, has failed to enforce its rights under the 
indenture, the Complaint affirmatively alleges that Wilmington Trust has sent notices of default 
to Bancorp.  Am. Compl. ¶¶ 7, 56.  That Plaintiffs quibble about the timing and method of 
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Section 15.5 of the indenture for BBC Capital Trust II selects Florida law. 

The language of the trust declaration for BBC Capital Trust II is consistent with the 

general scheme, in which only the trustee has the right to enforce the non-monetary terms of the 

indentures in the first instance; the TruPS holders may bring an action directly only if there is a 

monetary default or if the trustee fails to enforce its rights under the indenture.12  Section 

2.7(a)(2)(e) and 2.7(a)(2)(i) grant the Property Trustee, Wilmington Trust, the power, duty, and 

authority to act on behalf of the trust with respect to “the exercise of all of the rights, powers and 

privileges of a holder of the Debentures” and “after an Event of Default, the taking of any action 

incidental to the foregoing as the Property Trustee may from time to time determine is necessary 

or advisable to give effect to the terms of this Trust Agreement and protect and conserve the 

Trust Property for the benefit of the Securityholders (without consideration of the effect of any 

such action on any particular Securityholder).” 

Section 5.14(b) of the trust declaration gives the holders of 25% in liquidation amount of 

the outstanding TruPS the right to instruct the trustee to declare a default and accelerate the 

payments due under the indenture.  Section 5.14(c), however, then makes clear that the TruPS 

holders may bring a direct action for monetary default: 

For so long as any Preferred Securities remain outstanding, if, upon a Debenture 
Event of Default arising from the failure to pay interest or principal on the 

                                                                                                                                                                                           
enforcement selected by Wilmington Trust does not show the necessary failure by Wilmington 
Trust to enforce its rights under the indenture. 
 
  Additionally, Section 7.8 of the indenture underlying the securities issued by BBC Capital Trust 
II affords a trust preferred securities holder the right to bring a direct action to enforce a 
monetary default if the trustee fails to enforce its rights “to the fullest extent permitted by 
applicable law.”  Section 15.13, on the other hand, does not require the trustee to enforce its 
rights “to the fullest extent permitted” and simply references a failure to enforce more generally. 
12 The operative declaration of trust for the BBC Capital Trust II is the Amended and Restated 
Trust Agreement for BBC Capital Trust II among Bancorp as depositor, Wilmington Trust 
Company, as property trustee, and the administrative trustees named herein dated as of March 5, 
2002.  Ex. 12. 
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Debentures, the Holders of any Preferred Securities then Outstanding shall, to the 
fullest extent permitted by law, have the right to directly institute proceedings for 
enforcement of payment to such Holders of principal of or interest on the 
Debentures having a principal amount equal to the Liquidation Amount of the 
Preferred Securities of such Holders. 

Section 10.4 of the declaration of trust for BBC Capital Trust II selects Delaware law. 

In other words, neither the indenture nor the declaration contemplates that a TruPS holder 

may bring a direct action for any alleged non-monetary event of default unless the TruPS holder 

can establish a failure to enforce the terms of the indenture by the trustee. 
 

C. Plaintiffs’ Claimed Interests and the Value of the Assets Retained by 
Bancorp 

Plaintiffs here only claim an interest in approximately $31 million of the $333 million in 

outstanding TruPS.  Plaintiffs Alesco Preferred Funding IV, Ltd. (“Alesco 4”), Alesco 16, and 

Alesco 17 claim to own $31.3 million in TruPS issued by the three trusts as part of private 

placements.  Am. Compl. ¶¶ 11-13.  Plaintiffs Hildene Capital Management, LLC and Hildene 

Opportunities Master Fund, Ltd. (collectively, the “Hildene entities”) claim some sort of indirect 

interest through notes issued in a collateralized debt obligation placement, but they do not even 

attempt to allege how as such noteholders they would have any standing to sue to enforce the 

terms of the indentures, the declarations of trust, or the guarantees.  Am. Compl. ¶ 9.  Plaintiff 

Hildene Opportunities Master Fund, Ltd. allegedly holds 3,250 shares of the publicly-traded 

TruPS issued by BBC Capital Trust II, and Plaintiff Brett Jefferson allegedly holds 3,000 shares 

of the same publicly-traded TruPS.  Am. Compl. ¶¶ 9-10.  Collectively, the Hildene entities and 

Jefferson hold TruPS with a face amount of $156,250; the face value of the total outstanding 

TruPS issued by BBC Capital Trust II is $55.4 million.  According to Google Finance, the public 

market price for those securities on Friday, December 16, 2011 was $17.85, giving these two 



 

00005200v1  12 
 

Plaintiffs an approximately $111,562.50 market value interest in securities whose total market 

capitalization was $35.7 million. 

The value of the assets to be retained by Bancorp dwarfs not only Plaintiffs’ relatively 

minor interest, but the entire $333 million owed to the TruPS holders.  Although the Complaint 

questions the mechanics of calculating any cash payment by BB&T to Bancorp, it concedes, as it 

must, that “if BBX was actually receiving a $300 million cash premium, it could use the funds to 

redeem its TruPS obligations, its only significant remaining liability if the Sales Transaction 

closes.”  Am. Compl. ¶ 46 (emphasis added).  And, although the Complaint casts aspersions on 

the quality of the assets retained by Bancorp, it concedes that their net book value is $623.6 

million.13  Am. Compl. ¶ 49.  And none of the Complaint’s conclusory allegations about the 

quality of the loans, tax certificates, and real estate owned are sufficient to show, even on the 

face of the pleading, that the assets are insufficient to cover any approximately $31 million 

liability to Plaintiffs or $333 million obligation to the remaining TruPS holders.  Indeed, the 

Complaint nowhere pleads that the security or collateral backing those loans, or underlying the 

real estate owned, has been inaccurately valued.  Even if the loans are not repaid (and many are 

current), then, the underlying collateral would still have more than sufficient value to cover the 

$333 million in outstanding TruPS. 

Nor does the Complaint explain how an injunction would be an adequate remedy.  The 

Complaint relies on Bancorp’s Form 10-Q for the quarter ended September 30, 2011.  Am. 

Compl. ¶ 5.  According to that Form 10-Q, Bancorp had a net equity of about $7 million and 

BankAtlantic had a core capital of about $306 million.  Ex. 13 at 3, 60.  If the $623.6 million in 

assets is really worth less than $333 million, then that would leave Bancorp the holding company 
                                                           
13 Net book value of thrift assets does not simply reflect cost, but reflects the outcome of a 
rigorous process of charge-offs and reserves, overseen by federal banking regulators, to reflect 
changed market conditions. 
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insolvent and BankAtlantic the insured thrift with virtually no capital.  Bancorp would have no 

money left to pay the trust preferred security holders. 

D. The Other TruPS Transactions 

The Complaint alleges that there is a total outstanding amount of TruPS of $333 million, 

but Plaintiffs allege that they only own approximately $31 million in TruPS. Am. Compl. ¶¶ 7, 

9-13.  There are a total of thirteen different trust preferred transactions, and Plaintiffs likewise 

only allege that they hold TruPS issued as part of four of those transactions.  Am. Compl. ¶¶ 9-

13. 

The indentures underlying those nine other TruPS transactions also contain contractual 

provisions addressing any consolidation or merger by Bancorp.  Almost all of those contractual 

provisions are substantially similar to the contractual provisions that Plaintiffs here claim have 

been violated.  A chart attached as an Addendum to this Brief summarizes the relevant 

contractual provisions. 

Given the substantial similarity among many of the contractual provisions in the 

indentures governing the consolidation or merger of Bancorp, the resolution of the issue under 

the four indentures in this case could have enormous implications for Bancorp’s liability to the 

TruPS holders for the remaining $333 million that is not presently before the Court.  It could also 

have enormous implications for the interests of those absent parties, many of whom may very 

well favor the transaction that Plaintiffs here are seeking to enjoin. 

ARGUMENT 

I. Many Claims in the Complaint Should Be Dismissed for Failure to State a Claim 
Upon Which Relief Can Be Granted 

The Court should dismiss a claim where the plaintiff fails to state a claim upon which 

relief can be granted.  Ct. Ch. R. 12(b)(6).  While the Court must “accept all well pleaded factual 
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allegations as true” and “draw all reasonable inferences in favor of the non-moving party,” Cent. 

Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings, LLC, 27 A.3d 531, 537 (Del. 2011), the 

Court will “neither heed[] nor draw[] inferences from conclusory allegations.”  London v. 

Tyrrell, C.A. No. 3321-CC, 2008 WL 2505435, at *4 (Del. Ch. June 24, 2008).  “An allegation is 

conclusory when it merely states a generalized conclusion with no supporting facts.”  In re Coca-

Cola Enterprises, Inc., C.A. No. 1927-CC, 2007 WL 3122370, at *2 (Del. Ch. Oct. 17, 2007), 

aff’d sub nom., Int’l Bhd. Teamsters v. Coca-Cola Co., 954 A.2d 910 (Del. 2008) (table), 

The “court may consider the plain terms of documents incorporated in the complaint 

without converting a motion to dismiss into one for summary judgment.”  Winshall v. Viacom 

Int’l, Inc., C.A. No. 6074-CS, 2011 WL 5506084, at *2 n.1 (Del. Ch. Nov. 10, 2011).  The Court 

also may consider documents “expressly referred to and relied upon in the complaint.”  In re 

Tyson Foods Consol. S’holder Action, 919 A.2d 563, 585 (Del. Ch. 2007) (stating that, on a 

motion to dismiss an action as untimely, the court may consider two types of evidence outside 

the complaint without converting the motion to dismiss into a motion for summary judgment, 

including “documents expressly referred to and relied upon in the complaint. . . .”); Coca-Cola, 

2007 WL 3122370, at *1 n.4 (“The Court may properly consider [a] contract in deciding [a] 

motion to dismiss [where] plaintiffs expressly refer to and rely on the contract in their . . . 

complaint.”).  “[A] complaint may, despite allegations to the contrary, be dismissed where the 

unambiguous language of documents upon which the claims are based contradict the complaint’s 

allegations.”  MicroStrategy, Inc. v. Acadia Research Corp., C.A. No. 5735-VCP, 2010 WL 

5550455, at *4 (Del. Ch. Dec. 30, 2010). 

A. Four Plaintiffs Fail to Plead Facts Showing That They Have Satisfied the No 
Action Clauses Contained in the Indentures and Trust Agreements 
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Four of the Plaintiffs here — the two Hildene entities, Brett Jefferson, and Alesco 4 — 

have failed to allege facts showing that they have complied with the no-action provisions of the 

relevant indentures and trusts.  That means that Plaintiffs cannot satisfy the conditions precedent 

necessary to sue on the basis of the TruPS issued by BBC Capital Trust II, BBC Capital Trust 

IX, and BBC Capital Trust XII or the underlying indentures. 

1. Courts Regularly Dismiss Creditors’ Suits that Fail to Comply with 
No Action Clauses Contained in Indentures 

Most of the law concerning no-action clauses has developed under New York law, and all 

but one of the indentures at issue select New York law. 

Parties regularly include “no action” clauses in indentures that are a standard feature of 

indenture agreements which require compliance by bondholders to prevent dismissal of their 

suit.  See generally Ad Hoc Committee for Revision of the 1983 Model Simplified Indenture, 

Revised Model Simplified Indenture, 55 Bus. Law 1115, 1136-37, 1192 (2000) (discussing no 

action clauses).  “Such clauses . . . need not prevent the prosecution of meritorious suits.  They 

do, however, make it difficult for individual bondholders to bring suits that are unpopular with 

their fellow bondholders.”  Feldbaum v. McCrory Corp., C.A. No. 11866, 1992 WL 119095, 18 

Del. J. Corp. L. 630, 641-42 (Del. Ch. June 1, 1992). 

A no-action clause “bars claims by an individual bondholder who fails to comply with the 

conditions precedent recited therein.”  Howe v. Bank of New York Mellon, 783 F. Supp. 2d 466, 

473 (S.D.N.Y. 2011).   See also Levy v. Paramount Publix Corp., 266 N.Y.S. 271, 276 (N.Y. 

Sup. Ct. 1933) (“An individual bondholder may not bring a derivative action unless there has 

been compliance with the said conditions of the indenture.”), aff’d, 269 N.Y.S. 997 (N.Y. 1st 

Dep’t 1934), aff’d, 265 N.Y. 629 (N.Y. 1934).  New York courts “strictly construe a ‘no action’ 

clause in accordance with [its] terms.”  Howe, 783 F. Supp. 2d at 473.  See also RJ Capital S.A. 
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v. Lexington Capital Funding III, Ltd., Case No. 10 Civ. 25 (PGG), 2011 WL 3251554, at *6 

(S.D.N.Y. July 28, 2011). 

New York courts emphasize the important gate-keeping role served by no-action 

clauses — “to deter individual debenture holders from bringing independent law suits which are 

more effectively brought by the indenture trustee.”  Feder v. Union Carbide Corp., 530 N.Y.S.2d 

165, 167 (N.Y. Sup. Ct. 1988).  “If in a mortgage securing thousands of bonds every holder of a 

bond or bonds were free to sue at will for himself and for others similarly situated, the resulting 

harassment and litigation would be not only burdensome but intolerable.”  Friedman v. 

Chesapeake & Ohio Ry. Co., 261 F. Supp. 728, 731 n.7 (S.D.N.Y. 1966) (quoting Quirke v. St. 

Louis-San Francisco Ry. Co., 277 F.2d 705, 709 (8th Cir. 1960), cert. denied, 363 U.S. 845 

(1966)) (internal quotations omitted), aff’d, 395 F.2d 663 (2d Cir. 1968). 

Thus, to properly establish standing to sue under an indenture containing a no action 

clause, a plaintiff must “plead and prove compliance with the requirements and performance of 

the conditions defined in the indenture as conditions precedent to the maintenance of th[e] 

action.”  Friedman, 261 F. Supp. at 730. 

New York courts have repeatedly dismissed claims based on a plaintiff’s failure to allege 

compliance with the no action clause in an indenture.  See, e.g., RJ Capital S.A., 2011 WL 

3251554, at *6-8 (dismissing claims based on bondholders’ noncompliance with the limitation 

on suits provision of the indenture); Schallitz v. Starrett Corp., 82 N.Y.S.2d 89, 91 (N.Y. Sup. 

Ct. 1948) (dismissing complaint — “since plaintiffs together hold far less than 25% in principal 

of the issued bonds they have neither right nor standing to maintain this action.”); Levy, 266 

N.Y.S. at 276 (dismissing complaint for failure to allege that holders of 25% in amount of bonds 

had made a demand upon the trustee to sue and had been refused as required by the indenture as 
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a condition precedent to bringing a derivative action); Relmar Holding Co. v. Paramount Publix 

Corp., 263 N.Y.S. 776, 778 (N.Y. Sup. Ct. 1932) (noting that because “[t]he complaint contains 

no allegations showing compliance with these provisions of the trust agreement[,] [t]he plaintiff 

as an individual creditor holding this small number of bonds had no capacity to maintain this 

action and his complaint should have been dismissed.”), aff’d, 261 N.Y.S. 959 (N.Y. 1st Dep’t 

1933). 

The Court of Chancery has repeatedly analyzed indentures governed by New York law, 

and has dismissed claims if a plaintiff lacks standing because of a failure to comply with the no 

action clause in the indenture.  Most recently, in RBC Capital Markets, LLC v. Educ. Loan Trust 

IV & U.S. Educ. Loan Trust IV, C.A. No. 6297-CS, 2011 WL 6152282 (Del. Ch. Dec. 6, 2011), a 

holder of auction rate notes issued under an indenture sued the issuer and the trust for breach of 

the indenture, claiming the issuer caused the trust to pay excessive fees to the issuer in breach of 

limits of fees set forth in the indenture, which reduced the amount of interest payments made to 

the holder.  Defendants moved to dismiss, arguing that the suit was barred by the indenture’s no 

action clause.  Id. at *1-2. 

The Chancellor agreed and dismissed the case based on plaintiff’s failure to meet the 

conditions precedent to suit required by the no-action clause in the indenture.  Id. at *2.  The 

Court stressed the “essential purpose” of no-action clauses — “to prevent individual holders of 

notes from bringing unworthy or unpopular actions (i.e., actions which are not approved by the 

trustee or supported by a majority of the noteholders) against the issuer or the trust, and to ensure 

that all rights and remedies under the trust indenture are shared equally by all noteholders.”  Id. 

at *2, 5.  The Court further underscored “the need to preserve the important gate-keeping role 

served by no-action clauses” in order to deter individual noteholders from bringing independent 
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lawsuits for violations of the trust indenture that would be shared equally and, thus, be more 

effectively brought by the indenture trustee.  Id.  Applying these well-defined principles to 

plaintiff’s “classic derivative action,” the Court held that plaintiff was required to, and did not, 

plead compliance with the procedures mandated by the no action clause in the indentures, and 

dismissed the case.  Id at *5, 7.   

Similarly, in Lange v. Citibank, N.A., C.A. No. 19245-NC, 2002 WL 2005728 (Del. Ch. 

Aug. 13, 2002), holders of debentures alleged that the issuer sold its subsidiaries at an unfair 

value to pay off debt it owed in connection with a buy-out, which, the holders claimed, 

constituted fraudulent conveyances resulting from breaches of the issuer’s fiduciary duties.  The 

trust indenture governing the debentures contained a provision barring the holders from filing 

suit without complying with certain prerequisites and first making a demand on the trustee to sue 

on their behalf.  See id. at *5-6.  Pursuant to the foregoing provision, then-Vice Chancellor Strine 

dismissed the holders’ claims, reasoning that their allegation that the “sale of subsidiaries and 

use of the proceeds to pay down the Acquisition debt resulted from fiduciarily improper conduct 

by the defendants is one that seeks redress for harm suffered by all the Debentureholders, on a 

pro rata basis.  It may be pursued by the Indenture Trustee on their behalf.” Id. at *7.  

Likewise, in Feldbaum v. McCrory Corp., holders of public debt instruments challenged 

the debtor’s restructuring, which the bondholders alleged was for the sole purpose of distancing 

the debtor from the bondholders so that its cash flow and assets could be preserved rather than 

used to pay the holders’ notes and debentures.  All of the indentures governing the notes and 

debentures contained clauses limiting the ability of the bondholders to prosecute their claims.  

Chancellor Allen held “the ‘no-action’ clauses in the indentures constitute waivers by plaintiffs 

of any right to bring the following claims against any defendants, without first satisfying the 
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procedural requirements of those clauses,” which the bondholders had not done.  Feldbaum, 18 

Del. Corp. L. at 641.  The Court noted the primary purposes of a no-action clause: 

[T]o protect issuers from the expense involved in defending lawsuits that are 
either frivolous or otherwise not in the economic interest of the corporation and 
its creditors.  In protecting the issuer such clauses protect bondholders.  They 
protect against the exercise of poor judgment by a single bondholder or a small 
group of bondholders, who might otherwise bring a suit against the issuer that 
most bondholders would consider not to be in their collective economic 
interest.. . .  [A] no-action clause also protects against the risk of strike suits. . . .  
These clauses also ensure that the proceeds of any litigation actually prosecuted 
will be shared ratably by all bondholders. 

Id. at 642-43.  In light of these overriding principles, the Court concluded that “in consenting to 

no-action clauses by purchasing bonds, plaintiffs waive their rights to bring claims that are 

common to all bondholders, and thus can prosecuted by the trustee, unless they first comply with 

the procedures [in the indenture]. . . .”  Id. at 644.  Because the bondholders neither complied 

with the procedures for bringing suit set forth in the indenture no-action clause, nor alleged any 

sort of impropriety on the part of the trustee, the Court dismissed the bondholders’ claims.  Id. at 

645.14 

2. The Complaint Does Not Plead Facts Sufficient to Show that Alesco 4 
Can Sue Based on the TruPS Issued by BBC Capital Trust IX and 
BBC Capital Trust XII 

                                                           
14 Courts analyzing indentures governed by Delaware law have similarly held a plaintiff to lack 
standing to sue based on failure to comply with the no action clause in the indenture.  See, e.g., 
Norte & Co. v. Manor Healthcare Corp., C.A. Nos. 6827, 6831, 1985 WL 44684, at *6 (Del. Ch. 
Nov. 21, 1985) (dismissing claims — “plaintiffs’ claims for specific violations of the trust 
indentures may not be maintained without complying with the requirements of the ‘no action’ 
provision”);  Tietjen v. United Post Offices Corp., 167 A. 846, 847-48 (Del. Ch. 1933) 
(dismissing complaint for failure to satisfy conditions precedent to suit set forth in indenture).  
See also Elliot Associates v. Bio-Response, Inc., C.A. No. 10624, 1989 WL 55070, at *3 n.1 
(Del. Ch. May 23, 1989) (“[T]here has been no showing that the law of New York differs from 
that of Delaware with respect to any of the matters at issue here,” including the no action rule.).  
While no Florida court has directly addressed the issue, there is no reason to believe the law 
would be different.  See, e.g., Wright v. Life Ins. Co. of Ga., 762 So. 2d 992, 993 (Fla. 4th DCA 
2000) (“A no action clause in an insurance contract operates as a condition precedent that bars 
suit against the insurer until the insured complies with the relevant policy provisions.”). 
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As explained above, Section 14.12 of the indentures and Annex I to the trust declarations 

for BBC Capital Trust IX and BBC Capital Trust XII require as a condition precedent to any 

TruPS holder suing to enforce the terms of the indenture that a majority have already directed the 

trustee to enforce the terms of the indenture.  The Complaint, although it alleges that Alesco 4 

holds TruPS issued by BBC Capital Trust IX and BBC Capital Trust XII, does not allege that 

Alesco 4 holds a majority in liquidation amount of the securities.  The Complaint therefore fails 

to allege satisfaction of these no action clauses and Alesco 4's claims must be dismissed.12 

3. The Complaint Does Not Plead Facts Sufficient to Show that the 
Hildene Entities or Jefferson Can Sue Based on the TruPS Issued by 
BBC Capital Trust II 

As explained above, the indentures and the trust declarations for BBC Capital Trust II 

establish that TruPS holders may only bring a direct action for monetary defaults or if the trustee 

fails to enforce the terms of the indenture.  Although these agreements do not contain a majority 

requirement like the indentures and declarations for BBC Capital Trust IX, BBC Capital Trust 

XII, and BBX Capital Trust 2007 I(A), the Complaint pleads itself out of showing compliance 

with these provisions. 

Far from alleging that the trustee for BBC Capital Trust II, Wilmington Trust, has failed 

to enforce its rights under the indentures, the pleading repeatedly alleges that Wilmington Trust 

has sent notices of default to Bancorp.  Am. Compl. ¶¶ 7, 56.  And, although the Complaint 

alleges Plaintiffs sent a notice to all of the trustees, presumably including Wilmington Trust, 

                                                           
12Alesco 4 could not satisfy this requirement even if permitted to re-plead.  Alesco 4 allegedly 
holds $5 million in TruPS issued by BBC Capital Trust IX and $1.3 million in TruPS issued by 
BBC Capital Trust XII.  Am. Compl. ¶ 11.  As reflected in a Form 8-K filed by Bancorp on 
January 21, 2010, however, the principal amount outstanding for BBC Capital Trust IX was $10 
million and the principal amount outstanding for BBC Capital Trust XII was $15 million.  Ex. 
14.  Alesco 4, the only Plaintiff alleged to own securities issued by either BBC Capital Trust IX 
or BBC Capital Trust XII, therefore does not hold a majority of the principal amount outstanding 
of either trust preferred securities issuances. 
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requesting “immediate action to enforce their rights as holders of Debt Securities issued under 

the Indentures and holders of the Trust assets under the Declarations” and that the trusts “have 

not taken the requested action,” this falls far short of pleading a failure to enforce the terms of 

the BBC Capital Trust II indenture.  Am. Compl. ¶ 59.  If Wilmington Trust has decided to 

maintain its already-asserted position that there has been an event of default, it may very well 

consider the appropriate action to be an action for damages rather than an action to enjoin the 

BB&T transaction.  Or, it could seek to negotiate conditions on the transaction that would protect 

the holders from the risks that are alleged. That choice lies well within its discretion as trustee, 

and its choice of remedies does not reflect a failure to enforce the terms of the indentures that 

would permit the bringing of a direct action by the Hildene entities and Jefferson.  The 

Complaint does not plead facts sufficient to show that either the Hildene entities or Jefferson 

have satisfied the necessary conditions precedent for filing suit. 

B. Plaintiffs Fail to Plead Facts Showing an Entitlement to Injunctive Relief 

Plaintiffs’ claim for injunctive relief must fail because they have not alleged sufficient 

facts to show the absence of an adequate remedy at law.  The Delaware Court of Chancery “will 

not issue an injunction for claims in which the plaintiffs have an adequate remedy at law in the 

form of an action for money damages.”  Rovner v. Health-Chem Corp., C.A. No. 15007, 1996 

WL 377027, at *12 (Del. Ch. July 3, 1996) (denying motion for expedited preliminary 

injunction), appeal refused, 682 A.2d 627 (Del. 1996) (table); see also Calagione v. City of 

Lewes Planning Comm’n, C.A. No. 2814-CC, 2007 WL 4054668, at *3 (Del. Ch. Nov. 13, 2007) 

(granting motion to dismiss claim for injunctive relief for failure to show irreparable harm and 

noting that plaintiffs could pursue claim for money damages in Superior Court). 

The Complaint concedes that Bancorp’s only significant remaining liability after the 

close of the BB&T transaction will be the debentures underlying the TruPS, which, at $333 
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million, are far less than the net book value of the $623.6 million in assets that will remain at 

Bancorp.  Am. Comp. ¶ 46.15  If the remaining assets are worth more than $333 million, then 

Plaintiffs would have an adequate remedy at law and would not have a right to pursue a claim for 

injunctive relief.   

An examination of the Complaint reveals that Plaintiffs have failed to allege that the 

assets are worth less than $333 million.  The Complaint makes the bare assertion that the “actual 

value” of the $623.6 million in assets is “undoubtedly far less.” Am. Compl. ¶ 49.  Then, in the 

following paragraph, Plaintiffs state: 

The majority of the remaining assets are either non-performing or largely 
impaired.  Indeed, as the New York Times has reported, “more than half of [the 
$623.6 million in Retained Assets] are troubled loans.”  The remaining loans 
include a large number of “nonperforming loans,” meaning that the obligor is in 
default or otherwise failing to pay on the loans.  The Retained Assets also include 
“specifically identified special mention, substandard and nonaccrual loans & tax 
certificate portfolios.”  “Special mention” loans, in particular, are weak loans 
presenting a high credit risk.  They occur when the lender fails to supervise a loan 
properly or maintain sufficient documentation, or otherwise has deviated from 
acceptable and prudent lending practices.  The designation generally reflects a 
weakness in administration, servicing or collection.  The Sale Transaction, 
including the transfer of employees, will undoubtedly only exacerbate the issues 
regarding loan collectability and monetization.  Likewise, “tax certificates,” of 
which BBX will acquire $18.7 million, reflect “a controversial business where 
banks buy homeowners’ tax debt.”  The Retained Assets also include “real estate 
owned,” which is real estate that was acquired upon a mortgage foreclosure and 
thus also often represents a highly impaired asset. 

Am. Compl. ¶ 50. 

Even if the loans do not pay as agreed, the underlying collateral or security has a value, 

which is corroborated by regular analysis and appraisals in the current market, and which 

constitutes the net book value, or value net of reserves, for such loans.  There is no allegation 

that the underlying security for these loans, or the real estate taken into possession as part of real 

                                                           
15 The Complaint uses these numbers, which are based on financial information as of September 
30, 2011. 
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estate owned, has been inaccurately valued in any way.  The naked allegation that there is a risk 

that the loans will not be paid, without alleging that the loans have a value less than their net 

book or appraised value, fails to show the almost $300 million shortfall Plaintiffs would need to 

demonstrate to show that there is not sufficient money satisfy all of the outstanding TruPS 

obligations.16 

Moreover, Plaintiffs’ only adequate remedy is money damages.  As explained, if the 

assets are worth at least as much as the $333 million in debt, then money damages are plainly 

adequate.  But even if the assets are worth less than $333 million, however, an injunction will not 

save the Plaintiffs from irreparable harm.  If the assets were worth less than the total of all 

indebtedness — i.e., less than $333 million — then Bancorp’s and BankAtlantic’s net worth 

have been overstated by hundreds of millions of dollars.  Ironically, had they alleged that as fact 

Plaintiffs’ claim for injunctive relief would fare no better. The Complaint alleges that the “worst 

assets” are on Bancorp’s books at $623.6 million.  Am. Compl. ¶ 49. Were the real value of these 

assets to be less than $333 million, both Bancorp and its thrift subsidiary BankAtlantic would 

have to incur a capital loss of almost $300 million which would render Bancorp insolvent and 

leave its thrift subsidiary with virtually no capital.  Thus, if the “true value” of the retained assets 

were less than $333 million, the TruPS holders would have no value to be gained from stopping 

the transaction and their best remedy would be to seek satisfaction from the retained assets.17  

                                                           
16 As will be shown, downgrading a loan to nonperforming or substandard status in fact 
automatically triggers a reevaluation of the underlying collateral and repayment sources so the 
value of these loans is actually more individually vetted than the value of the performing loans 
being transferred to BB&T. 
17 While this is not the appropriate vehicle to discuss the substantive merit of the claim that the 
transaction is a sale of all or substantially all of Bancorp’s assets, it should be noted that, had 
Plaintiffs alleged that the assets to be held by Bancorp after the transaction were worth less than 
the amount of the outstanding TruPS — the allegation required to establish that there was no 
adequate remedy at law — then it would establish beyond much debate that the transaction was 
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Plaintiffs should not be permitted to proceed with a claim for injunctive relief while 

failing to allege sufficient facts to establish the claim. Conclusory statements about the value of 

the assets of an insured depository holding company are insufficient.  Fortunately for the TruPS 

holders and Bancorp alike, the value of the assets to be taken in the transaction is reflected by the 

written down book value and the financial statements issued by the company and its subsidiary 

are accurate.  The holders of TruPS will thus be greatly benefitted from the transaction.  This is 

why the market value of the public TruPS doubled immediately on the announcement of the 

deal.18 
 
II. The Complaint Fails to Join Indispensable Parties 

Plaintiffs here have not only sought to avoid other TruPS holders’ rights to have a say in 

whether the relevant trustee will bring suit by failing to comply with the no action provisions, but 

they are also threatening to impair the interests of the absentee parties to the other nine TruPS 

                                                                                                                                                                                           
not a sale of all or substantially all of Bancorp’s assets because the shares of BankAtlantic would 
be essentially worthless. 
18 Plaintiffs may argue that language in Section 5.01 of the indenture underlying the trust 
preferred securities issued by BBX Capital Trust 2007 I(A) that provides that for certain events 
of default (which may not even be applicable here) “any remedy in law or in damages may prove 
inadequate and therefore the Company agrees that the Trustee shall be entitled to injunctive relief 
against the Company in the event of any breach or threatened breach by the Company” supports 
their claim for injunctive relief.  Ex. 7 at Section 5.01 (emphasis added).  Section 5.01, however, 
has more specific language governing Bancorp’s election to cease being regulated by the 
banking agencies that provides for acceleration rather than injunctive relief, and this specific 
language would govern over the more general provision.  Moreover, the contractual language 
addressing injunctive relief obviously is not a stipulation of irreparable harm and instead only 
recognizes that such harm “may” result, presumably because the indenture itself is at bottom an 
obligation to pay money for which such a stipulation would make little sense.  Moreover, the 
indenture is governed by New York law, and courts applying New York law have ruled that “it is 
clear that the parties to a contract cannot, by including certain language in that contract, create a 
right to injunctive relief where it would otherwise be inappropriate.”  Fireman’s Ins. Co. of 
Newark, N.J. v. Keating, 753 F. Supp. 1146, 1154 (S.D.N.Y. 1990).  See also Int’l Creative 
Mgmt., Inc. v. Abate, No. 07 Civ. 1979 PKL, 2007 WL 950092, at *6-7 (S.D.N.Y. Mar. 28, 
2007). 
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transactions.  The beneficial holders of those TruPS or their representatives should be joined to 

this action, and, if such joinder is impossible, Plaintiffs’ claim should be dismissed. 
 

A. The Absent Parties Representing the Nine Trust Preferred Transactions in 
Which Plaintiffs Do Not Allege an Interest Are Necessary and Indispensible 

A defendant may raise the failure to join a party under Chancery Court Rule 19 by way of 

motion in response to a complaint.  See Ct. Ch. R. 12(b)(7).  Chancery Court Rule 19(a) provides 

that a person who is subject to service and whose presence will not defeat subject matter 

jurisdiction “shall be joined as a party in the action if . . . the person claims an interest relating to 

the subject of the action and is so situated that the disposition of the action in the person’s 

absence may (i) as a practical matter impair or impede the person’s ability to protect that interest 

or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations by reason of the claimed interest.”  Ct. Ch. R. 

19(a). 

Where a complaint “squarely raises the question” of a party’s ownership interests, that 

party is necessary and indispensable under Rule 19.  Kennett v. Carlyle Johnson Machine Co., 

C.A. No. 18690-NC, 2002 WL 1358755, at *2 (Del. Ch. June 17, 2002); see also Istituto 

Bancario Italiano SpA v. Hunter Eng’g Co., Inc., 449 A.2d 210, 226 (Del. 1982) (establishing 

that current owner of shares that a plaintiff seeks to cancel is a necessary and indispensable party 

under Rule 19). 

The TruPS transactions not expressly identified in the Complaint have provisions in the 

relevant indentures that address consolidation or merger of Bancorp, almost all of which are 

substantially similar to the provisions at issue in this litigation.  And all of those beneficial 

owners have rights that would be practically adjudicated and interests that would be impaired 

regardless of whether this Court were to enjoin or refuse to enjoin the BB&T transaction.  See 
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Midland Food Servs. v. Castle Hill Holdings, C.A. No. 16779, 1999 WL 669324, at *2 (Del. Ch. 

Aug. 10, 1999), aff’d, 782 A.2d 265 (Del. 2001) (table); Pulitzer-Polster v. Pulitzer, 784 F.2d 

1305, 1310 (5th Cir. 1986) (“The case law under Rule 19 has recognized that the establishment 

of negative precedent can provide the requisite prejudice to absentees.”).  Indeed, the interests of 

these absent holders and their representatives is particularly problematic because these absentees 

may very well believe that the BB&T transaction is not a breach and that it inures to the benefit 

of Bancorp’s direct and indirect creditors.  Plaintiffs, who represent only about $31 million of the 

outstanding TruPS, should not be able to adjudicate the rights of the missing $300 million in 

TruPS holders who have an equal claim to Bancorp’s assets under the terms of their TruPS and 

the underlying indentures. 

Plaintiffs have not proposed a mechanism for joining all of the absentees for the nine 

trust preferred transactions not expressly identified in the Complaint, and the joinder of all of 

these entities may not be practical.  While third party discovery is still ongoing, four of the trusts 

are Connecticut trusts rather than Delaware trusts and any connection to Delaware may be too 

tenuous to support a finding of personal jurisdiction over the trustees or beneficial holders for the 

Connecticut trusts.  In the event that all of the beneficial holders or their representatives for the 

nine other TruPS transactions — or at a minimum some substantial portion — cannot be joined, 

Plaintiffs’ claims should be dismissed. 

B. If The Absentees Cannot Be Joined, the Complaint Should Be Dismissed 

Court of Chancery Rule 19(b) sets forth the standards governing dismissal for failure to 

join indispensable parties: 

If a person as described in paragraph (a)(1) and (2) hereof cannot be made a party, 
the Court shall determine whether in equity and good conscience the action 
should proceed among the parties before it, or should be dismissed, the absent 
person being thus regarded as indispensable.  The factors to be considered by the 
Court include:  First, to what extent a judgment rendered in the person’s absence 
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might be prejudicial to the person or those already parties; second, the extent to 
which, by protective provisions in the judgment, by the shaping of relief, or other 
measures, the prejudice can be lessened or avoided; third, whether a judgment 
rendered in the person’s absence will be adequate; fourth, whether the plaintiff 
will have an adequate remedy if the action is dismissed for nonjoinder. 

Ct. Ch. R. 19(b). 
 

Plaintiffs’ pursuit of an injunction blocking the BB&T transaction renders the other 

beneficial holders for the other TruPS transactions or their representatives indispensable parties.  

As a practical matter, this Court’s adjudication of whether the transaction goes forward would 

resolve those absent parties’ contractual rights to block or acquiesce to any such sale under the 

relevant provisions of the indentures underlying their TruPS and could impair their interests in a 

transaction that is favorable to them. 

1. Prejudice to Absent Parties 

Any judgment determining whether or not the transaction will close could be highly 

prejudicial to the interest of absentee parties.  As shown by the doubling in price for the publicly-

traded TruPS issued by BBC Capital Trust II, the absentee TruPS holders or their representatives 

might very well want to assert the position that the transaction in no way violates indenture 

provisions addressing merger and consolidation.  They might indeed view this position as best 

protecting their interest as creditors, but an injunction blocking the transaction would effectively 

foreclose this position.  Any action that seeks injunctive relief presents a high risk of prejudice to 

these absent parties. 

2. Potential for Shaping Relief to Avoid Prejudice 

So long as Plaintiffs continue to seek an injunction to block the transaction, it will be 

impossible to shape the relief to avoid prejudice to the other TruPS holders.  Either the 

transaction will be enjoined or it will not be enjoined, effectively resolving any rights the absent 

parties have under the indentures underlying these nine other TruPS transactions and, if the 
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transaction is enjoined, impairing the absent parties’ interests in a transaction that is favorable to 

them. 

3. Adequacy of Judgment Excluding Absent Party 

The absence of the TruPS holders or their representatives for the nine other transactions 

will not affect the adequacy of judgment.  The judgment will simply resolve the claims and 

rights of those not before the Court by blocking the BB&T transaction from going forward or 

permitting it to go forward. 

4. Adequacy of Plaintiffs’ Remedy 

Plaintiffs have an adequate remedy absent the injunctive relief that will cut across the 

rights and interests of all of the other, absent TruPS holders and their representatives: money 

damages.  As explained above, a suit that proceeds for money damages alone is perfectly 

adequate to compensate these Plaintiffs for what they have alleged to be an approximately $31 

million interest in the outcome of this transaction. 
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CONCLUSION 

For the foregoing reasons, this Court should dismiss the claims asserted by all of the 

Plaintiffs other than Alesco 16 and Alesco 17 for failure to comply with the no-action provisions.  

This Court should also dismiss Plaintiffs’ claim for injunctive relief in its entirety.  Finally, this 

Court should rule that the beneficial holders of the TruPS or their representatives not party to this 

action are indispensable parties and dismiss the Complaint. 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
BBC Capital Statutory Trust III Section 11.1: Company May Consolidate, etc., 

on Certain Terms-Company may consolidate 
or merge or sell, convey, transfer or otherwise 
dispose of the property or capital stock of the 
Company or its successors or successors “as 
an entirety, or substantially as an entirety” to 
any other Person; provided, however, that the 
Company covenants that upon any such sale, 
conveyance, transfer or other disposition, the 
due and punctual payment of all payments due 
on all of the debt securities, in accordance with 
their terms, the performance and observance of 
all of the covenants and conditions to be kept 
or performed by the company, shall be 
expressly assumed by supplemental indenture 
reasonably satisfactory to the Trustee.   
 
Section 3.7:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debentures remain outstanding, 
consolidate with, or merge into, or merge into 
itself, or sell or convey all or substantially all 
of its property to any other Person unless the 
provisions of Article XI hereof are complied 
with.” 
 
Ex. 15 (emphasis added). 
 

BBC Capital Statutory Trust IV Section 11.1: Company May Consolidate, etc., 
on Certain Terms-Company may consolidate 
or merge or sell, convey, transfer or otherwise 
dispose of the property or capital stock of the 
Company or its successors or successors as 
“an entirety, or substantially as an entirety” 
to any other Person; provided, however, that 
the Company covenants that upon any such 
sale, conveyance, transfer or other disposition, 
the due and punctual payment of all payments 
due on all of the debt securities, in accordance 
with their terms, the performance and 
observance of all of the covenants and 
conditions to be kept or performed by the 
company, shall be expressly assumed by 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
supplemental indenture reasonably satisfactory 
to the Trustee.  
 
Section 3.7:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debentures remain outstanding, 
consolidate with, or merge into, or merge into 
itself, or sell or convey all or substantially all 
of its property to any other Person unless the 
provisions of Article XI hereof are complied 
with.” 
 
Ex. 16 (emphasis added). 
 

BBC Capital Trust V Section 8.1: Company May Consolidate, Etc.-
Company may consolidate or merge or convey, 
transfer or lease its properties and assets 
“substantially as an entirety” to any Persons 
if:  the Company consolidates with or merges 
into another Person or conveys, transfers or 
leases its properties and assets substantially as 
an entirety to any Person, the entity formed or 
that acquires it shall be organized under the 
laws of the U.S. or any state thereof or D.C. 
and shall expressly assume by a supplemental 
indenture the due and punctual payment of the 
principal and premium and interest and 
perform every covenant on the part of the 
Company to be performed or observed; No 
Event of Default shall have occurred; and the 
Company delivers an officers’ certificate and 
an opinion of counsel, each stating that the 
transaction and all terms of the indenture have 
been complied with. 
 
Ex. 17 (emphasis added). 
 

BBC Capital Trust VI Section 8.1:  Company May Consolidate, Etc., 
Only on Certain Terms 
Company may consolidate or merge or convey, 
transfer or lease its properties and assets 
“substantially as an entirety” to any Persons 
if: the Company consolidates with or merges 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
into another Person or conveys, transfers or 
leases its properties and assets substantially as 
an entirety to any Person, the entity formed or 
that acquires it shall be organized under the 
laws of the U.S. or any state thereof or D.C. 
and shall expressly assume by a supplemental 
indenture the due and punctual payment of the 
principal and premium and interest and 
perform every covenant on the part of the 
Company to be performed or observed; No 
Event of Default shall have occurred; and the 
Company delivers an officers’ certificate and 
an opinion of counsel, each stating that the 
transaction and all terms of the indenture have 
been complied with.   
 
Ex. 18 (emphasis added). 
 

BBC Capital Statutory Trust VII Section 11.1: Company May Consolidate, etc., 
on Certain Terms- Company may consolidate 
or merge or sell, convey, transfer or otherwise 
dispose of the property or capital stock of the 
Company or its successors or successors “as 
an entirety, or substantially as an entirety” to 
any other Person; provided, however, that the 
Company covenants that upon any such sale, 
conveyance, transfer or other disposition, the 
due and punctual payment of all payments due 
on all of the debt securities, in accordance with 
their terms, the performance and observance of 
all of the covenants and conditions to be kept 
or performed by the company, shall be 
expressly assumed by supplemental indenture 
reasonably satisfactory to the Trustee.   
 
Section 3.7:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debentures remain outstanding, 
consolidate with, or merge into, or merge into 
itself, or sell or convey all or substantially all 
of its property to any other Person unless the 
provisions of Article XI hereof are complied 
with.”   
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
 
Ex. 19 (emphasis added). 
 

BBC Capital Trust VIII Section 11.01:  Company May Consolidate, 
etc. on Certain Terms-Company may sell, 
convey, transfer or otherwise dispose of the 
property or capital stock of the Company “as 
an entirety, or substantially as an entirety”; 
provided, however, that the Company 
covenants that upon any such sale, conveyance, 
transfer or other disposition, the due and 
punctual payment of all payments due on all of 
the debt securities, in accordance with their 
terms, the performance and observance of all 
of the covenants and conditions to be kept or 
performed by the company, shall be expressly 
assumed by supplemental indenture reasonably 
satisfactory to the Trustee. 
 
Section 3.07:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debt Securities remain outstanding, 
consolidate with, or merge into any other 
Person, or merge into itself, or sell or convey 
all or substantially all of its property to any 
other Person unless the provisions of Article 
XI hereof are complied with.” 
 
Ex. 20 (emphasis added). 
 

BBC Capital Statutory Trust X Section 11.1:  Company May Consolidate, etc. 
on Certain Terms-Company may consolidate 
or merge with or into another Person and can 
sell, convey, transfer or otherwise dispose of 
the property or capital stock of the Company or 
its successors “as an entirety or substantially 
as an entirety”; provided, thatupon such 
transaction, the due and punctual payment of 
the principal and interest on all of the 
debentures in accordance with their terms and 
the due and punctual performance and 
observance of the covenants in the indenture 
shall be expressly assumed by supplemental 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
indenture. 
 
Section 3.7:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debentures remain outstanding, 
consolidate with, or merge into, or merge into 
itself, or sell or convey all or substantially all 
of its property to any other Person unless the 
provisions of Article XI hereof are complied 
with.” 
 
Ex. 21 (emphasis added). 
 

BBC Capital Trust XI Section 11.01:  Consolidation, Merger, Sale, 
Conveyance and Lease: Nothing shall prevent 
any consolidation or merger of the Company 
with or into any other Person and nothing shall 
prevent any sale, conveyance, transfer or other 
disposition of the property or capital stock of 
the Company or its successor or successors “as 
an entirety, or substantially as an entirety,” to 
any other Person authorized to acquire and 
operate the same; provided, however that the 
Company covenants that upon any such 
transaction, the due and punctual payment of 
all payments due on all of the debt securities in 
accordance with their terms, according to their 
tenor, and the due and punctual performance 
and observance of all the covenants and 
conditions of this Indenture to be kept or 
performed by the Company shall be expressly 
assumed by a supplemental indenture 
reasonably satisfactory in form to the Trustee 
executed and delivered by the entity formed by 
such consolidation, or into which the Company 
shall have been merged, or by the entity which 
shall have acquired such property or capital 
stock. 
 
Section 3.07:  Compliance with Consolidation 
Provisions-“The Company will not, while any 
of the Debt Securities remain outstanding, 
consolidate with, or merge into any other 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
Person, or merge into itself, or sell or convey 
all or substantially all of its property to any 
other Person unless the provisions of Article 
XI hereof are complied with.” 
 
Ex. 22 (emphasis added). 
 

BBX Capital Trust 2007 II(A) Section 11.1:  Company May Consolidate, etc. 
on Certain Terms-Company may merge or 
consolidate with or into any other Person and 
nothing shall prevent any sale, conveyance, 
transfer or other disposition of the property of 
the Company or its successor or successors “as 
an entirety, or substantially as an entirety,” to 
any other Person; provided, however, that the 
Company covenants that upon any such 
transaction, the due and punctual payment of 
the principal of (and premium, if any) and 
interest on all of the Debentures in accordance 
with their terms, according to their tenor, and 
the due and punctual performance and 
observance of all the covenants and conditions 
of this Indenture to be kept or performed by the 
Company, shall be expressly assumed by 
supplemental indenture satisfactory in form to 
the Trustee executed and delivered to the 
Trustee by the entity formed by such 
consolidation, or into which the Company shall 
have been merged, or by the entity which shall 
have acquired such property.   
 
Section 3.7-Compliance with Consolidation 
Provisions: “The Company will not, while any 
of the Debentures remain outstanding, 
consolidate with, or merge into, or merge into 
itself, or sell or convey all or substantially all 
of its property to any other Person unless the 
provisions of Article XI hereof are complied 
with.” 
 
Section 3.11-Subsidiary; Insured Depository 
Institution: So long as the debentures remain 
outstanding, at least one operating subsidiary 
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Name of Trust Preferred Securities  
Issuance 

 

Indenture Provision Regarding Merger and 
Consolidation 

 
of BankAtlantic Bancorp, Inc. is an insured 
depository institution. 
 
Ex. 23 (emphasis added). 
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