
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

HILDENE CAPITAL MANAGEMENT, 
LLC, HILDENE OPPORTUNITIES 
MASTER FUND, LTD., BRETT 
JEFFERSON, ALESCO PREFERRED 
FUNDING IV, LTD., ALESCO 
PREFERRED FUNDING XVI, LTD., and 
ALESCO PREFERRED FUNDING XVII, 
LTD.,

Plaintiffs,

v.

BANKATLANTIC BANCORP, INC., 
BB&T CORPORATION, BBC CAPITAL 
TRUST II, BBC CAPITAL TRUST IX, and 
BBC CAPITAL TRUST XII,

Defendants.

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C.A. No. 7068-VCL

VERIFIED AMENDED COMPLAINT

Plaintiffs Hildene Capital Management, LLC, Hildene Opportunities Master 

Fund, Ltd. (together, “Hildene”), Brett Jefferson, Alesco Preferred Funding IV, Ltd. (“Alesco 

4”), Alesco Preferred Funding XVI, Ltd. (“Alesco 16”) and Alesco Preferred Funding XVII, Ltd. 

(“Alesco 17” and, collectively, “Plaintiffs”), by and through their undersigned attorneys, as and 

for their amended complaint against defendants BankAtlantic Bancorp, Inc. (“BBX”), BB&T 

Corporation (“BB&T”), BBC Capital Trust II (“BBC Trust II”), BBC Capital Trust IX (“BBC 

Trust IX”), and BBC Capital Trust XII (“BBC Trust XII,” and, together with BBC Trust II and 

BBC Trust IX, the “Defendant Trusts”), allege as follows: 

INTRODUCTION

1. This is an action to protect creditors of BBX who are facing an attempt to 

convey substantially all of BBX’s assets—including all of its performing loans, deposits, bank 
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branches, employees and operating business of its sole subsidiary BankAtlantic (further 

described below)—through BBX’s sale of such assets to BB&T in a transaction (the “Sale 

Transaction”) that is structured to evade BBX’s express contractual commitment to Plaintiffs to 

ensure that any acquirer of all or substantially all of BBX’s assets assumes any and all 

obligations to satisfy BBX’s indebtedness owing to Plaintiffs.  Specifically, under the documents 

governing Plaintiffs’ trust preferred securities (“TruPS”) issued by BBX, through the Defendant 

Trusts, BBX explicitly covenanted that if it sells substantially all its assets or property, the 

acquirer must assume any and all of BBX’s obligations to satisfy the $333 million of BBX’s 

outstanding TruPS. 

2. The Sale Transaction not only would disregard BBX’s crystal-clear 

covenant to cause BB&T to assume the TruPS obligations, but it proposes to allow BB&T to 

unlawfully “cherry-pick” (a) BBX’s only operating asset, its wholly-owned subsidiary, 

BankAtlantic, a federally regulated savings bank with 78 branches (“BankAtlantic”), (b) $2.1 

billion of BBX’s highest-quality performing loans, (c) $3.3 billion of revenue-generating 

deposits and (d) other quality assets of BankAtlantic.  While BB&T will acquire substantially all 

of BBX’s assets—including all 78 of its branches—the Sale Transaction does not comply with 

the terms of the TruPS that require BB&T, as the purchaser of these assets, to assume any of 

BBX’s TruPS obligations, including those held by Plaintiffs.  Rather, under the proposed 

transaction, the obligation to repay the TruPS obligations would remain exclusively with BBX, 

pillaged of its quality assets following the Sale Transaction and no longer having any semblance 

of its current operational business.  Instead, BBX will be a holding company with its only asset 

consisting of a newly-formed unregulated subsidiary, Retained Assets LLC, that will have no 
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branches and will own nothing other than a rag-tag group of assets, a majority of which are 

comprised of nonperforming loans, previously written-off assets, and foreclosed real estate.  

3. Announced on November 1, 2011, the Sale Transaction was purposefully 

designed by BBX and BB&T to satisfy BB&T’s desire to expand its Florida retail banking 

presence through the acquisition of BBX’s BankAtlantic subsidiary and its 78 branches, 

unjustifyingly isolating from BBX’s creditors the assets that are needed to repay the debt.  The 

Sale Transaction was structured in conformity with BB&T’s risk management policies and to 

enable BB&T to strip BBX of its valuable assets while leaving behind BBX’s hundreds of 

millions of dollars in long-standing TruPS obligations now protected only by what BB&T’s 

Chief Executive Officer (“CEO”) described as “criticized assets” in his public statements 

describing the transaction to BB&T’s shareholders.  If BBX and BB&T are permitted to 

consummate the Sale Transaction, Plaintiffs and the other holders of BBX TruPS will no longer 

be able to look to a regulated entity with billions of dollars in assets that specifically covenanted 

to satisfy their indebtedness; instead, they will be confined to the carcass of “criticized assets” 

that BB&T elected to leave behind. 

4. BBX’s motive for the Sale Transaction is obvious: in recent years, BBX’s 

operations (through BankAtlantic) have been deteriorating and become less profitable.  Its total 

consolidated assets have plummeted from $6.4 billion in 2007 to $3.7 billion.  Losses of $202.6 

million, $185.8 million and $144.1 million in income were realized in 2008, 2009 and 2010, 

respectively.  Indeed, since February 2009, BBX has deferred payments of interest on its TruPS 

obligations.  Moreover, BankAtlantic has not paid dividends to BBX in recent years and, as 

stated in its Form 10-K filed with the U.S. Securities and Exchange Commission for the year 

ending December 31, 2010, BBX does not expect it to do so for the “foreseeable future.”  Forced 
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to triage this decline through an expedient sale to BB&T, BBX will become a shell of itself 

following the transaction’s closing.

5. BBX and BB&T structured the Sale Transaction with flagrant disregard to 

BBX’s obligations to its creditors, namely its ongoing contractual obligations to Plaintiffs and 

the other holders of BBX-issued TruPS.  The proposed Sale Transaction transparently breaches 

the covenants and contractual obligations that BBX expressly made in connection with each of 

its TruPS issuances—specifically, that it would not transfer or sell “all or substantially all” of its 

assets or property without ensuring that the acquiring entity also assumed BBX’s obligations 

under its TruPS.  If permitted, the proposed transaction would furthermore undermine and breach 

the specific guarantees that BBX provided to TruPS investors, which were predicated on the 

expectation that BBX would comply with its obligations either to retain its banking business or 

transfer its TruPS obligations along with that business should it ever be sold or conveyed.  For its 

part, BBX acknowledged in its most recent quarterly report on Form 10-Q that “holders of trust 

preferred securities may bring litigation against [BBX] based on the transaction.” 

6. Without question, the Sale Transaction constitutes the sale of substantially 

all of BBX’s assets on both qualitative and quantitative measures.  In its last quarterly report on 

Form 10-Q, BBX described itself as: “a unitary savings bank holding company . . . [whose] 

principal asset is its investment in BankAtlantic and its subsidiaries . . . [which is a] federal 

savings bank . . . [that] provides traditional retail banking services and a wide range of 

commercial banking products and related financial services through a broad network of 

community branches.”  Upon closing of the Sale Transaction, however, BBX will be a 

transformed entity that will have exited the banking business and, as its November 1, 2011 press 

release disclosed, will even “adopt a new name as it will no longer be a savings and loan holding 
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company.”  At bottom, the Sale Transaction removes the “soul” of BBX as a savings and loan 

and replaces it with an unregulated entity with no definite operations and highly troubled assets 

that comprise only a small percentage of its preexisting assets.   

7. BBX’s blatant violation of its obligations has not gone unnoticed.  

Following the announcement of the Sale Transaction, on November 22, 2011, Wilmington Trust 

Company (“Wilmington Trust”), in its capacity as trustee under the documents governing the 

TruPS issuance for BBC Trust II, and two other BBX TruPS issuances, sent notices of default to 

BBX.  According to Wilmington Trust, the Sale Transaction triggered an event of default 

because of BBX’s “failure to observe, perform or comply” with its obligation to ensure that any 

acquirer of all or substantially all of BBX’s assets assume any and all obligations to satisfy 

BBX’s indebtedness to TruPS holders.  Notably, the TruPS issuances over which Wilmington 

Trust serves as Trustee total approximately $90 million of the $333 million of BBX’s 

outstanding TruPS.  Similarly, on November 25, 2011, The Bank of New York Mellon 

(“BYNM”), in its capacity as trustee of numerous collateralized debt obligations (“CDOs”) that 

have invested in the TruPS, issued notices to the TruPS trustees requesting that they 

“immediately request a detailed explanation from [BBX] as to why [BBX] believes the [Sale 

Transaction] is permissible.”  The amount of those CDOs’ holdings is approximately $155 

million of the $333 million of BBX’s outstanding TruPS. 

8. To protect their rights under their investments in BBX’s TruPS and to 

avoid irreparable harm, Plaintiffs bring this action for declaratory and permanent injunctive relief 

against BBX and BB&T to prevent BBX’s blatant breaches of its contractual obligations.  

Plaintiffs seek specific performance of the TruPS requirements to require BB&T to assume 

BBX’s TruPS obligations as part of the Sale Transaction or, in the alternative, to permanently 
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enjoin the Sale Transaction from closing.  Without that relief, Plaintiffs will be left without an 

adequate damages remedy against BBX if the Sale Transaction is permitted to close and 

substantially all of BBX’s assets are conveyed to BB&T.  Plaintiffs also bring claims for tortious 

interference against BB&T for knowingly causing BBX’s contractual breaches through BB&T’s 

refusal to assume BBX’s obligations under the TruPS as part of the Sale Transaction.  Finally, 

Plaintiffs also bring claims against the Defendant Trusts, which hold debt securities issued by 

BBX in trust for the Plaintiffs and other investors in BBX TruPS, seeking a declaration that the 

Defendant Trusts are obligated to protect the assets they hold in trust for Plaintiffs through 

enforcing the Defendant Trusts’ rights to prevent the Sale Transaction from being consummated.  

THE PARTIES

9. Plaintiff Hildene Capital Management, LLC is a private limited liability 

company organized under the laws of New York, with its principal place of business in New 

York.  Hildene Capital Management, LLC at all relevant times has been the manager of Plaintiff 

Hildene Opportunities Master Fund, Ltd.  Hildene Capital Management, LLC, through Hildene 

Opportunities Master Fund, Ltd., is one of the largest investors in trust preferred securities in the 

United States, which it invests in both directly and through investments in “trust preferred 

CDOs,” which are  collateralized debt obligations backed primarily by TruPS.  Through Hildene 

Opportunities Master Fund, Ltd.’s investments in trust preferred CDOs, it has indirect beneficial 

interests in $215 million of TruPS issued by BBX (excluding accrued interest that BBX has 

deferred paying since February 2009) and $22 million of subordinated debt issued by 

BankAtlantic.  Hildene Opportunities Master Fund, Ltd. is also the direct beneficial holder of 

3,250 shares of 8.50% Trust Preferred Securities issued by BBX through defendant BBC Trust 

II.
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10. Plaintiff Brett Jefferson is the Chief Executive Officer and Chief 

Investment Officer of Hildene and a resident of Darien, Connecticut.  Mr. Jefferson is the 

beneficial holder of 3,000 shares of 8.50% Trust Preferred Securities issued by BBX through 

defendant BBC Trust II.

11. Plaintiff Alesco 4 is a corporation incorporated under the laws of the 

Cayman Islands.  Alesco 4 is the beneficial holder of (i) $5 million of Floating Rate Trust 

Preferred Securities issued by BBX through defendant BBC Trust IX, and (ii) $1.3 million of 

Trust Preferred Securities issued by BBX through defendant BBC Trust XII. 

12. Plaintiff Alesco 16 is a corporation incorporated under the laws of the 

Cayman Islands.  Alesco 16 is the beneficial holder of $15 million of TruPS issued by BBX 

through BBX Capital Trust 2007 I(a) (“BBX Trust 2007 I(a)”). 

13. Plaintiff Alesco 17 is a corporation incorporated under the laws of the 

Cayman Islands.  Alesco 17 is the beneficial holder of $10 million of TruPS issued by BBX 

through BBX Trust 2007 I(a). 

14. Hare & Co., as the nominee of the Bank of New York Mellon Trust 

Company, is the nominal holder of record of the TruPS issued by BBC Trust IX and BBC Trust 

XII.  On December 9, 2011, Hare & Co. authorized Plaintiff Alesco 4 to assert all rights held by 

the holder of record of the TruPS (for which Alesco 4 is the beneficial holder) issued by BBC 

Trust IX and BBC Trust XII, including the commencement and prosecution to this action. 

15. Cede & Co., as the nominee of the Depository Trust Company (“DTC”), is 

the nominal holder of record of the TruPS issued by BBC Trust II.  On December 8, 2011, 

Plaintiffs Hildene and Jefferson, through their DTC participants, requested that Cede & Co. 

authorize them to assert any and all rights purportedly held by the holder of record of the TruPS 
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(for which Hildene and Jefferson are beneficial holders) issued by BBC Trust II, under its 

governing documents.  As of the date of this Amended Complaint, Plaintiffs believe that Cede & 

Co. will provide authorization. 

16. Cede & Co., as the nominee of the DTC, is also the nominal holder of 

record of the TruPS issued by BBX Trust 2007 I(a).  Beginning on December 8, 2011, Plaintiffs 

Alesco 16,  and Alesco 17, through their DTC participant, requested that Cede & Co. authorize 

them to assert any and all rights purportedly held by the holder of record of the TruPS (for which 

Alesco 16 and Alesco 17 are the beneficial holders) issued by BBX Trust 2007 I(a), under its 

governing documents.  As of the date of this Amended Complaint, Plaintiffs believe that Cede & 

Co. will provide authorization. 

17. Defendant BBX is a Florida company with its principal place of business 

in Fort Lauderdale, Florida.

18. Defendant BB&T is a North Carolina company with its principal place of 

business in Winston-Salem, North Carolina. 

19. Defendant BBC Trust II is a statutory business trust established under 

Chapter 38 of Title 12 of the Delaware Code by BBX, as sponsor.  It was established pursuant to 

an Amended and Restated Declaration of Trusted filed as Exhibit 4.9 to BBC Trust II’s 

registration statement dated October 24, 2001 and a Certificate of Trust filed with the Secretary 

of State of the State of Delaware on October 12, 2001. 

20. Defendant BBC Trust IX is a statutory business trust established under 

Chapter 38 of Title 12 of the Delaware Code by BBX, as sponsor.  It was established pursuant to 

a Declaration of Trust dated December 13, 2002 (and amended and restated on December 19, 
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2002) and a Certificate of Trust filed with the Secretary of State of the State of Delaware on 

December 13, 2002. 

21. Defendant BBC Trust XII is a statutory business trust established under 

Chapter 38 of Title 12 of the Delaware Code by BBX, as sponsor.  It was established pursuant to 

a Declaration of Trust dated March 19, 2003 (and amended and restated on March 27, 2003) and 

a Certificate of Trust filed with the Secretary of State of the State of Delaware on March 19, 

2003.

JURISDICTION AND VENUE

22. This Court has subject matter jurisdiction pursuant to 10 Del. C. § 341 and 

12 Del. C. § 3804(g). 

23. This Court has personal jurisdiction over defendant BBX under 10 Del. C.

§ 3104(c)(1).  In addition, BBX, as sponsor, is a party to the BBC XII Declaration and the BBX 

2007 I(a) Declaration (as those terms are defined below).  In those agreements, BBX consented 

to this Court’s jurisdiction.

24. This Court has personal jurisdiction over defendant BB&T under 10 

Del. C. § 3104(c) and the common law of Delaware.

25. This Court has personal jurisdiction over defendant BBC Trust II as a 

statutory business trust organized under the laws of Delaware. 

26. This Court has personal jurisdiction over defendant BBC Trust IX as a 

statutory business trust organized under the laws of Delaware.

27. This Court has personal jurisdiction over defendant BBC Trust XII as a 

statutory business trust organized under the laws of Delaware. 
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FACTUAL BACKGROUND

28. BBX is a unitary savings bank holding company whose principal asset is 

its investment in BankAtlantic and its subsidiaries.  BankAtlantic, a federally-regulated savings 

bank, provides traditional retail banking service and a wide range of commercial banking 

products and related financial services through a broad network of 78 community branches.  

BankAtlantic’s primary business strategy since 2002 has been to increase its core deposits 

through a “Florida’s Most Convenient Bank” plan, when it introduced seven-day banking in 

Florida.  At least partially as a result of this initiative, BankAtlantic’s “core” deposits (demand 

deposit accounts, certain checking accounts and savings accounts) increased from $600 million 

as of December 31, 2001 to $2.8 billion as of December 31, 2010. 

29. Over the last 10 years, BBX relied heavily on TruPS as an inexpensive 

way to raise the tier-1 capital that was required by BBX’s banking regulators to run its banking 

business.  Under then-prevailing regulations, BBX was able to treat TruPS as debt for tax 

purposes, enabling it to deduct interest payments.  TruPS thus presented a low-cost alternative to 

issuing common stock as a way to raise and maintain capital.  No doubt due in part to the TruPS 

issuances, BBX was able to expand its operations, with total deposits increasing from $2.2 

billion in 2001 to $3.9 billion in 2007. 

30. This market functioned well throughout the past decade; however, under 

recent rules that tightened capital requirements, BBX was no longer able to count TruPS as tier-1 

capital.  Along with the effects of the recession, BBX’s (and BankAtlantic’s) business declined.  

On February 23, 2011, BBX and BankAtlantic entered into Cease and Desist Orders with the 

Office of Thrift Supervision (the “OTS”), BankAtlantic’s regulator.  The OTS issued the Orders 

due primarily to the BBX’s losses over the past three years, high levels of classified assets and 
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inadequate levels of capital based on BankAtlantic’s risk profile as determined by the OTS’s 

examinations.

The TruPS Issuances

31. Generally, for each issuance, BBX established a statutory business trust 

under Delaware law.  BBX would then cause the trusts to issue TruPS (with 20- and 30-year 

maturities) representing beneficial ownership interests in the trust assets.  The trusts used the 

proceeds of the TruPS issuances to purchase a corresponding amount of debentures or other 

subordinated debt securities issued by BBX.  Those debt securities were the trusts’ only assets, 

and BBX’s payments on the debt securities held by the trusts were the trusts’ only source of 

income used to pay interest and principal to the investors in the TruPS.  As additional credit 

support, BBX also issued guarantees to the investors in each issuance of its TruPS, guaranteeing 

the trusts’ repayment obligations to those investors.  The security of an investment in the TruPS 

was thus intentionally structured by BBX to depend on the financial ability of BBX, supported 

by its regulated banking business, to satisfy its obligations to the trusts and ultimately to the 

investors in the TruPS.  Indeed, investors relied on the existence of the BBX guarantee in making 

their investment decision to invest in the TruPS, which were perceived to be lower-risk, lower 

return, fixed-income investments.

32. The TruPS held by Plaintiffs were issued by BBX through BBC Trust II, 

BBC Trust IX, BBC Trust XII and BBX Trust 2007 I(a) (collectively, the “Trusts”).  As 

described above, the Trusts were established to issue the TruPS and to invest the proceeds from 

the TruPS issuances in debt securities issued by BBX (the “Debt Securities”). The Trusts are 

statutory business trusts organized under Delaware law.  The sponsor for the Trusts is BBX and 

the Trusts’ various administrators are all BankAtlantic employees or otherwise affiliated with 
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BBX.  Each of the Trusts also has a trustee that oversees the Trust’s assets pursuant to a 

Declaration of Trust (as amended and restated).  The trustees are referred to in the transactional 

documents as the “Institutional Trustees” (or, in some of the transactional documents, as the 

“Property Trustee”).

33. In addition to the TruPS that were purchased by Plaintiffs and other 

investors, the Trusts also issued common stock to BBX which was subordinate to the TruPS 

(providing BBX with only a residual interest in the Trusts’ assets).  Each of the TruPS (referred 

to as “Capital Securities” or “Preferred Securities” in the transactional documents) represents an 

undivided, beneficial interest in the assets of the Trust.  As the sole assets of each Trust are the 

Debt Securities that it purchased from BBX, each Capital Security reflects an ownership interest 

in the Debt Securities, and the Trusts maintain the Debt Securities for the benefit of the TruPS 

holders, such as Plaintiffs. 

34. The Debt Securities that the Trusts purchased from BBX are governed by 

indentures (the “Indentures”) and administered by indenture trustees (the “Indenture Trustees”).  

For each of the TruPS issuances at issue here, the Indenture Trustee and the Institutional Trustee 

(or Property Trustee) are the same entity.  The Indentures set forth BBX’s obligations, as issuer, 

to the holder of the Debt Securities, which in each case is the applicable Trust.  All Debt 

Securities issued by BBX are held by the Trusts and none are held directly by individual 

investors.   

35. The Debt Securities are the sole asset of the Trusts, and each TruPS 

represents an undivided beneficial interest in those assets.  The rights and obligations under the 

Indentures inure to the benefit of the TruPS holders, who are, and were intended to be, third-

party beneficiaries of those agreements.  
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36. As part of each of its TruPS issuances, BBX also entered into a guarantee 

(the “Guarantees”) pursuant to which it directly guaranteed the payment obligations of the Trusts 

to the holders of the TruPS.  Pursuant to the Guarantees, BBX expressly acknowledged that its 

obligations in connection with the TruPS issuances could be directly enforced by the investors in 

the TruPS. 

37. The various agreements executed in connection with the TruPS issuances, 

including the Indentures, Declarations of Trust, and Guarantees, were part of a single integrated 

transaction, with it being intended and understood that the investors in the TruPS were the 

intended beneficiaries of all of the rights and protections that were included within the 

transaction to secure BBX’s ultimate repayment of the TruPS.  Indeed, investors relied on their 

rights and protections in each of the underlying documents, including the Guarantees, in making 

their decision to invest in the TruPS. 

38. The below chart shows the structure of BBX’s TruPS issuances: 

39. The specific TruPS issuances held directly by the Plaintiffs are as follows:

(a) Plaintiffs Hildene and Jefferson hold 3,250 and 3,000 shares, 

respectively, of 8.50% Trust Preferred Securities issued by defendant BBC Trust II in a public 

offering.  BBC Trust II is governed by an Amended and Restated Declaration of Trust filed as 
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Exhibit 4.9 to BBC Trust II’s registration statement dated October 24, 2001 (the “BBC II 

Declaration”).  The Property Trustee for BBC Trust II is Wilmington Trust.  BBC Trust II holds 

all of the debentures issued by BBX pursuant to an Indenture filed as Exhibit 4.4 to BBC Trust 

II’s registration statement dated October 24, 2001 between BBX and Wilmington Trust, as 

Indenture Trustee (the “BBC II Indenture”).

(b) Plaintiff Alesco 4 holds $5 million of Floating Rate Trust Preferred 

Securities issued by defendant BBC Trust IX in a private placement.  BBC Trust IX is governed 

by an Amended and Restated Declaration of Trust dated December 19, 2002.  The Institutional 

Trustee for BBC Trust IX is Wells Fargo Bank, N.A. (“Wells Fargo”).  BBC Trust IX holds all 

of the Floating Rate Junior Subordinated Debt Securities due January 7, 2033, which were issued 

by BBX pursuant to an Indenture dated December 19, 2002 between BBX and Wells Fargo as 

Indenture Trustee (the “BBC IX Indenture”). 

(c) Plaintiff Alesco 4 holds $1.3 million of Floating Rate Trust 

Preferred Securities issued by defendant BBC Trust XII in a private placement.  BBC Trust XII 

is governed by an Amended and Restated Declaration of Trust dated March 27, 2003 (the “BBC 

XII Declaration”).  The Institutional Trustee for BBC Trust XII is Wells Fargo.  BBC Trust XII 

holds all of the Junior Subordinated Debt Securities due April 7, 2033, which were issued by 

BBX pursuant to an Indenture dated March 27, 2003 between BBX and Wells Fargo as Indenture 

Trustee (the “BBC XII Indenture”).

(d) Plaintiffs Alesco 16 and Alesco 17 hold $15 million and $10 

million, respectively, comprising all of the Trust Preferred Securities issued by defendant BBX 

Trust 2007 I(a) in a private placement.  BBX Trust 2007 I(a) is governed by an Amended and 

Restated Declaration of Trust dated June 26, 2007 (the “BBX 2007 I(a) Declaration”).  For 
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reference, a true and correct copy of the BBX 2007 I(a) Declaration is attached hereto as Exhibit 

1.  The Institutional Trustee for BBX Trust 2007 I(a) is U.S. Bank, N.A. (formerly LaSalle Bank 

N.A.) (“U.S. Bank”).  BBX Trust 2007 I(a) holds all of the Junior Subordinated Debt Securities 

due September 15, 2037, which were issued by BBX pursuant to an Indenture dated June 26, 

2007 between BBX and U.S. Bank, as Indenture Trustee (the “BBX 2007 I(a) Indenture”).  For 

reference, a true and correct copy of the BBX 2007 I(a) Indenture is attached hereto as Exhibit 2.

Restrictions on BBX’s Disposition of Its Assets

40. It was intended from the outset that holders of the TruPS, including 

Plaintiffs, retained at all times the ability to look to BBX to satisfy any and all obligations to the 

TruPS investors.  It was furthermore understood that BBX, as a bank holding company, would 

always have available to it at least substantially all of the assets of its wholly-owned subsidiary, 

BankAtlantic, including the income from its billions of dollars in deposits and performing loans, 

to satisfy and secure the repayment obligations to the TruPS investors.  It was additionally 

important that BBX’s primary asset, BankAtlantic, was a federally regulated savings bank, as 

that ensured that there were tight regulatory restrictions on BBX’s business practices, the types 

of investments it could make, and the capital that it needed to maintain, thus limiting the risk of 

BBX dissipating assets through imprudent investments or distributions to its controlling 

shareholder. 

41. To protect access to these assets, it was imperative that each indenture 

expressly require BBX to agree that it would not seek to divorce the payment obligations on the 

TruPS from the primary assets that were intended to secure those payments, i.e., BBX’s 

BankAtlantic banking business assets.  Thus, each of the TruPS Indentures expressly required 

that, if BBX ever elected to transfer all or substantially all of its assets (through a merger, 
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combination, asset sale or otherwise), BBX would ensure that its obligations securing repayment 

to the TruPS investors would become obligations of the entity acquiring the assets.  

42. For example, under Section 3.07 of the BBX 2007 I(a) Indenture, BBX 

covenanted that it would not “sell, convey, transfer or otherwise dispose of all or substantially all 

of its property or capital stock to any other Person unless the provisions of Article XI [of the 

Indenture] are complied with.”  Article XI of the BBX 2007 I(a) Indenture, in turn, requires:   

In case of any such consolidation, merger, sale, conveyance, 
transfer or other disposition…upon the assumption by the 
successor entity, by supplemental indenture, executed and 
delivered to the Trustee and reasonably satisfactory in form to the 
Trustee, of the due and punctual payment of the principal of and 
premium, if any, and interest on all of the Debt Securities and the 
due and punctual performance and observance of all of the 
covenants and conditions of this Indenture to be performed or 
observed by [BBX] such successor entity shall succeed to and be 
substituted for [BBX], with the same effect as if it had been named 
herein as the Company, and thereupon the predecessor entity shall 
be relieved of any further liability or obligation hereunder or upon 
the Debt Securities.

Each of the other TruPS held by Plaintiffs include materially similar terms.  See BBC IX 

Indenture, §§ 3.07, 11.01, 11.02; BBC XII Indenture, §§ 3.07, 11.01, 11.02; and BBX 2007 I(a) 

Indenture, §§ 3.07, 11.01, 11.02. 

43. Furthermore, pursuant to the terms of each of the TruPS transactions, any 

failure by BBX to comply with its express covenant not to transfer all or substantially all of its 

assets without simultaneously conveying its obligations to repay the TruPS constituted an Event 

of Default.  See BBC II Indenture, § 7.1(iii); BBC IX Indenture, § 5.01(c); BBC XII Indenture, 

§ 5.01(d); and BBX 2007 I(a) Indenture, § 5.01(d). 

BBX Agrees To Sell Substantially All Of Its Assets To BB&T

44. On November 1, 2011, BBX entered into a definitive stock purchase 

agreement dated November 1, 2011 (the “Stock Purchase Agreement,” a true and correct copy of 
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which is attached hereto as Exhibit 3) to sell 100% of the stock of its BankAtlantic subsidiary to 

BB&T, i.e., the Sale Transaction.  BB&T is a financial holding company based in North 

Carolina.  It conducts its operations through its principal bank subsidiary, Branch Banking and 

Trust Company.  BB&T’s operations span the Southeast, and, through its subsidiaries, it 

provides a wide range of banking services to individuals and businesses, and offers a variety of 

loans to businesses and consumers.  Acquiring BankAtlantic—in one of the largest bank 

acquisitions this year—would allow BB&T to expand its footprint in the Southeast. 

45. As part of the Sale Transaction, after twisting the structure to avoid 

assuming $623 million in book value of largely impaired assets and over $300 million of TruPS 

obligations, BB&T will acquire BankAtlantic’s approximately $2.1 billion in performing loans 

and other assets totaling $3.1 billion in value and will assume approximately $3.4 billion of 

liabilities (primarily deposits).  As part of the transaction, BankAtlantic will distribute to BBX 

certain specifically identified assets—the “criticized assets” that BB&T does not want to acquire.

46. Any cash payment by BB&T to BBX as part of the transaction will be 

minimal.  In its November 1, 2011 press release announcing the Sale Transaction, BBX stated 

that “BB&T will pay approximately a $301 million premium plus net asset value of 

BankAtlantic at close.”  This is misleading.  As explained in BBX’s recent quarterly report on 

Form 10-Q, any cash payment will be calculated generally by subtracting from the $3.4 billion of 

liabilities (primarily deposits) that BB&T is acquiring (i) the net asset value of BankAtlantic and 

(ii) the deposit premium of $301 million.  If the result is a positive number (BB&T is assuming

more liabilities than the assets it is receiving), then that amount will be paid by BBX to BB&T.  

If the sum is a negative number, then that amount must be paid by BB&T to BBX.  Moreover, 

the deposit premium of $301 million exists solely because BB&T is assuming $300 million more 
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of liabilities (i.e., deposits) than it is receiving in assets.  This “premium” is thus entirely 

manufactured by BBX and BB&T.  BBX’s remaining creditors ultimately cannot look to any 

tangible cash premium to satisfy their claims against BBX.  Indeed, if BBX was actually 

receiving a $300 million cash premium, it could use the funds to redeem its TruPS obligations, 

its only significant remaining liability if the Sale Transaction closes.

47. While BB&T will be acquiring substantially all of BBX’s assets, the Sale 

Transaction does not include any provision for BB&T to assume BBX’s TruPS obligations.  

Rather, those obligations would remain with BBX, along with certain non-operational and 

largely impaired assets.  If the terms of the TruPS documents were followed in the Sale 

Transaction, BB&T would be required to assume the $333 million of liabilities.  This would give 

TruPS holders the benefit of the terms of the TruPS covenants. 

48. As disclosed by BBX and BB&T upon the Sale Transaction’s 

announcement, the Sale Transaction was specifically designed, in conformity with BB&T’s risk 

management policies, to allow BB&T to “cherry-pick” only the best assets held by BankAtlantic 

while declining to take on nonperforming and other impaired assets.  In touting the strategic 

importance and value of the deal to BB&T’s shareholders, BB&T’s chairman and chief 

executive officer, Kelly S. King, highlighted that the deal “expressly excludes nonperforming 

and other criticized assets, as well as other risks, which satisfies [BB&T’s] criteria with respect 

to risk management.”  Even Alan B. Levan, BBC’s chairman and chief executive officer, 

acknowledged that the deal featured a “very unique structure.”

49. As part of this “very unique structure,” BBX will acquire BankAtlantic’s 

worst assets—which were “specifically identified” to be transferred from BankAtlantic to BBX 

upon closing—in a newly-formed company presently referred to as Retained Assets LLC.  As 
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described in BBX’s Form 10-Q for the period ending September 30, 2011 (the “10-Q Report”), 

these assets include “certain performing and non-performing loans and tax certificates, real estate 

owned, and related reserves as well as previously written off assets” (the “Retained Assets”).  

While the purported “book value” of the Retained Assets is $623.6 million, their actual value is 

undoubtedly far less. 

50. The majority of the remaining assets are either non-performing or largely 

impaired.  Indeed, as the New York Times has reported, “more than half of [the $623.6 million 

in Retained Assets] are troubled loans.”  The remaining loans include a large number of 

“nonperforming loans,” meaning that the obligor is in default or otherwise failing to pay on the 

loans.  The Retained Assets also include “specifically identified special mention, substandard 

and nonaccrual loans & tax certificate portfolios.”  “Special mention” loans, in particular, are 

weak loans presenting a high credit risk.  They occur when the lender fails to supervise a loan 

properly or maintain sufficient documentation, or otherwise has deviated from acceptable and 

prudent lending practices.  The designation generally reflects weaknesses in administration, 

servicing or collection.  The Sale Transaction, including the transfer of employees, will 

undoubtedly only exacerbate the issues relating to loan collectability and monetization.  

Likewise, “tax certificates,” of which BBX will acquire $18.7 million, reflect “a controversial 

business where banks buy homeowners’ tax debt.”  The Retained Assets also include “real estate

owned,” which is real estate that was acquired upon a mortgage foreclosure and thus also often 

represents a highly impaired asset. 

51. The following chart, which BBX itself included in a presentation intended 

to show the impact of the Sales Transaction, illustrates the effect of BBX’s sale of BankAtlantic 

to BB&T and underscores BBX’s desertion of its obligations under the TruPS: 
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52. Following the asset sale, BBX’s business will change completely.  BBX 

will transform from a unitary savings bank holding company whose principal asset is its wholly-

owned subsidiary, a federal savings bank with 78 retail branches, into an entity with no present 

operations or branches.  While BBX has announced that it intends to enter the “specialty finance 

and commercial lending” business, that is yet to be seen and bears no relationship with his 

historical federally regulated retail banking business nor is there any indication of how BBX 

would capitalize this new business. 

53. The Sale Transaction constitutes a sale of substantially all of BBC’s assets 

both qualitatively and quantitatively.  As a holding company, BBX does not maintain any 

operations.  Instead, as BBX has itself stated in its 10-Q Report, its “principal asset is its 

investment in BankAtlantic and its subsidiaries.”  Indeed, BBX reports on a consolidated basis, 
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and it only has two reportable segments—BankAtlantic and BBX.  Consequently, through selling 

BBX’s ownership stake in BankAtlantic, including all 78 branches and its $2.1 billion in loans 

and $3.3 billion in revenue generating deposits, BBX will have sold substantially all of its assets 

on a qualitative basis since what is being left behind is a radically different business (if, indeed it 

is a business at all) with a materially different “soul.”  Indeed, as BBX acknowledged in its 10-Q

Report, it “may not have available liquidity to make [deferred interest payments on the TruPS].” 

54. The Sale Transaction is also a sale of substantially all of BBX’s assets 

under any quantitative measure as well.  Under the Sale Transaction, BBX will transfer $2.1 

billion in loans to BB&T, which according to BBX’s 10-Q Report, will amount to 82% of BBX’s 

total “loans receivable.”  BBX’s transfer of $3.3 billion in deposits to BB&T will amount to 

nearly 100% of BBX’s total reported deposits.  Furthermore, even if the $623.6 million in 

Retained Assets is the actual value of these assets, that would still mean that BBX is transferring 

over 83% of its total $3.74 billion in reported assets to BB&T; in fact, the percentage could even 

be higher in light of the nature and value of the Retained Assets.  

55. The Sale Transaction will also result in BBX’s transfer to BB&T of 

virtually all of its income-generating assets.  As reflected in BBX’s 10-Q Report, “Interest and 

fees on loans” for the third quarter totaled $30.3 million, or 90% of BBC’s “Total interest 

income.”  Likewise, “Service charges on deposits” totaled $10.17 million, or 40% of BBC’s 

“Total non-interest income.”  With virtually all of BBX’s performing loans and deposits being 

sold to BB&T, these sources of income will also be transferred to BB&T. 

56. As a sale of substantially all of BBX’s assets, the Sale Transaction 

constitutes a blatant breach of BBX’s contractual obligations under the TruPS Indentures.  It 

furthermore constitutes an Event of Default (or at minimum, an anticipatory Event of Default) 
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under the Indentures.  Indeed, following the announcement of the Sale Transaction, on 

November 22, 2011, Wilmington Trust, in its capacity as Indenture Trustee for the Debt 

Securities relating to BBC Trust II (as well as two other BBX trusts, BBX Capital Trust II(A) 

and BBC Capital Trust XI) issued a notice of an Event of Default.  As Wilmington Trust 

informed the TruPS holders (in BBC Capital Trust XI): 

Wilmington Trust hereby gives notice that as a result of the transaction 
proposed in the Stock Purchase Agreement, on November 22, 2011, Wilmington 
Trust provided [BBX] with a Notice of Default (the “Notice of Default”).  
Pursuant to the Notice of Default, Wilmington Trust indicated that an event of 
default has occurred pursuant to Section 5.01 of the Indenture for the Company’s 
failure to observe, perform or comply with Section 3.07 and Article XI of the 
Indenture [governing any sale of all of substantially all of BBX’s assets].

Notably, the TruPS issuances over which Wilmington Trust serves as Trustee total 

approximately $90 million of the $333 million of BBX’s outstanding TruPS. 

57. Similarly, on November 25, 2011, BYNM, in its capacity as trustee of 

various CDOs that have invested almost $155 million in BBX’s TruPS, notified the Indenture 

Trustees for the TruPS held by the CDOs that “several holders [in the CDOs] have noted that 

the[Sale Transaction] will cause a default under the Indenture. . . . They have pointed out that the 

[Sale Transaction] would breach provisions in the BankAtlantic Indenture that: (i) prohibit 

[BBX] from selling all or substantially of [sic] its property unless the party acquiring [BBX’s] 

property also assumes the obligations under the BankAtlantic Indenture.”  BYNM requested that 

the Indenture Trustees “immediately request a detailed explanation from [BBX] as to why 

[BBX] believes the [Sale Transaction] is permissible.”  The amount of the CDOs’ holdings is 

approximately half of the $333 million of BBX’s outstanding TruPS. 
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The Trusts’ Obligations To Enforce Rights On Behalf Of The TruPS Investors 

58. While the Plaintiffs have standing to enforce BBX’s covenant to not sell 

substantially all of its assets, such standing is also conferred upon the Trusts as holders of the 

Debt Securities issued pursuant to the Indentures in which such covenants are contained.  

Furthermore, as the Debt Securities are held by the Trusts in trust for the benefit of the investors 

in the TruPS, the Trusts have a duty to protect the value of the Debt Securities through 

enforcement of the Trusts’ contractual rights. 

59. On November 18, 2011, the Plaintiffs sent notices to each of the 

Institutional Trustees for the Trusts, demanding that the Trusts take immediate action to enforce 

their rights as holders of Debt Securities issued under the Indentures and holders of the Trust 

assets under the Declarations.  U.S. Bank, Trustee for BBX Trust 2007 I(a), has consented to, 

and waived any rights with respect to, Alesco 16 and Alesco 17 bringing these proceedings and 

to enforce any rights held by U.S. Bank as Trustee.  The Trustees for the Defendant Trusts, 

however, have not taken the requested action. 

CAUSES OF ACTION

COUNT I – DECLARATORY JUDGMENT

(AGAINST BBX)

60. Plaintiffs incorporate the foregoing allegations as if fully set forth here.

61. Under the Indentures, BBX may not consolidate or merge with any entity 

or sell or convey all or substantially all of its assets to another entity—while any security 

purchased from BBX under that particular Indenture remains outstanding—unless and until the 

surviving company (in the case of a merger) or the purchaser (in the case of a sale) expressly 

assumes all of the obligations under the Indentures.  See BBC II Indenture, §§ 5.5, 12.1, 12.2; 

BBC IX Indenture, §§ 3.07, 11.01, 11.02; BBC XII Indenture, §§ 3.07, 11.01, 11.02; and BBX 
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2007 I(a) Indenture, §§ 3.07, 11.01, 11.02.  BBX’s failure to comply with this covenant is an 

Event of Default under the Indentures.  See BBC II Indenture, § 7.1(iii); BBC IX Indenture, 

§ 5.01(c); BBC XII Indenture, § 5.01(d); and BBX 2007 I(a) Indenture, § 5.01(d). 

62. Plaintiffs are made party to the Indentures through, inter alia, being direct 

beneficiaries of the Guarantees issued by BBX as part of the integrated transactions of which the 

Indentures are a part.  Plaintiffs are also intended third-party beneficiaries to the Indentures.  

Plaintiffs Alesco 16 and Alesco 17 have also been conferred standing to assert the rights of the 

Institutional Trustee, U.S. Bank, as party to the BBX 2007 I(a) Indenture. 

63. Under the Stock Purchase Agreement, BBX has agreed to sell its 

BankAtlantic subsidiary, $2.1 billion in performing loans and other assets totaling $3.1 billion 

and $3.4 billion in deposits and other liabilities to BB&T. 

64. The Sale Transaction constitutes a sale of substantially all of the assets of 

BBX and thus is a breach and Event of Default under the Indentures. 

65. BBX stated in section 5.18 of the Stock Purchase Agreement that the Sale 

Transaction complies with BBX’s obligations under the terms of the Indentures.  Accordingly, a 

justiciable controversy exists between the parties.

66. Plaintiffs seek a declaration that BBX’s proposed sale of BankAtlantic to 

BB&T constitutes a breach and Event of Default under the Indentures. 

COUNT II – INJUNCTIVE RELIEF

(AGAINST BBX AND BB&T)

67. Plaintiffs incorporate the foregoing allegations as if fully set forth here.

68. BBX’s sale of BankAtlantic to BB&T will cause irreparable harm to 

Plaintiffs.  Among other things, the Sale Transaction will transfer all or substantially all of 
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BBX’s assets, including BankAtlantic, to BB&T.  Those assets are vital to BBX satisfying its 

$333 million in TruPS obligations. 

69. There is no adequate remedy at law because once the Sale Transaction 

closes, BBX will be stripped of substantially all its assets and its ability to satisfy the TruPS 

obligations.  The remaining assets are insufficient to satisfy those obligations.

70. Accordingly, Plaintiffs seek a permanent injunction from this Court 

barring BBX from transferring BankAtlantic to BB&T or otherwise consummating the Sale 

Transaction.

COUNT III – BREACH OF CONTRACT

(AGAINST BBX)

71. Plaintiffs incorporate the foregoing allegations as if fully set forth here. 

72. BBX is a party to the Indentures. 

73. Plaintiffs are made party to the Indentures, inter alia, through being direct 

beneficiaries of the Guarantees issued by BBX as part of the integrated transactions of which the 

Indentures are a part.  Plaintiffs are also intended third-party beneficiaries to the Indentures.  

Plaintiffs Alesco 16 and Alesco 17 have also been conferred standing to assert the rights of the 

Institutional Trustee, U.S. Bank, as party to the BBX 2007 I(a) Indenture. 

74. Under the Indentures, BBX may not consolidate or merge with any entity 

or sell or convey all or substantially all of its assets to another entity—while any security 

purchased from BBX under that particular Indenture remains outstanding—unless the surviving 

company (in the case of a merger) or the purchaser (in the case of a sale) expressly assumes all 

of the obligations under the Indenture.  See BBC II Indenture, §§ 5.5, 12.1, 12.2; BBC IX 

Indenture, §§ 3.07, 11.01, 11.02; BBC XII Indenture, §§ 3.07, 11.01, 11.02; and BBX 2007 I(a) 

Indenture, §§ 3.07, 11.01, 11.02. 
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75. BBX’s sale of BankAtlantic to BB&T will not include the transfer of 

BBX’s $333 million in TruPS obligations, and BB&T will not expressly assume those 

obligations as required under the transaction documents. 

76. Accordingly, Plaintiffs seek an order from this Court requiring BBX to 

comply with the Indentures. 

COUNT IV – BREACH OF THE IMPLIED COVENANT

(AGAINST BBX)

77. Plaintiffs incorporate the foregoing allegations as if fully set forth here.

78. As part of each of its TruPS issuances, BBX also entered into Guarantees 

pursuant to which it directly guaranteed the payment obligations of the Trusts to the holders of 

the TruPS.  Pursuant to the Guarantees, BBX expressly acknowledged that its obligations in 

connection with the TruPS issuances could be directly enforced by the investors in the TruPS. 

79. Implicit in the Guarantees (and as reflected in the Indentures) was the 

obligation that BBX may not consolidate or merge with any entity or sell or convey all or 

substantially all of its assets to another entity—while any security purchased from BBX 

remained outstanding—unless the surviving company (in the case of a merger) or the purchaser 

(in the case of a sale) expressly assumed all of BBX’s obligations.  

80. BBX’s sale of BankAtlantic to BB&T, however, will not include the 

transfer of BBX’s $333 million in TruPS obligations, and BB&T will not expressly assume those 

obligations under the transaction documents.  Moreover, in agreeing to the Sale Transaction, 

BBX has compromised its ability to satisfy its Guaranty obligations.

81. Thus, by entering into the Sale Transaction, BBX has breached the 

implied covenant of good faith and fair dealing inherent in the Guarantees. 
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82. Accordingly, Plaintiffs seek an order from this Court requiring BBX to 

comply with the Guarantees.

COUNT V – DECLARATORY JUDGMENT

(AGAINST THE DEFENDANT TRUSTS)

83. Plaintiffs incorporate the foregoing allegations as if fully set forth here.

84. The Trusts owe a duty to Plaintiffs to safeguard the Debt Securities it 

obtained from BBX, the satisfaction of which are dependent on BBX’s financial condition. 

85. BBX’s sale of BankAtlantic to BB&T threatens BBX’s ability to satisfy 

the Debt Securities it sold to the Trusts, which remain the Trusts’ sole asset.

86. Under the Indentures, the Trusts are empowered to direct the Indenture 

Trustees to bring legal proceedings or otherwise act on their behalf to remedy breaches of the 

Indentures.  See BBC II Indenture, § 7.6; BBC IX Indenture, § 5.07; BBC XII Indenture, § 5.07; 

and BBX 2007 I(a) Indenture, § 5.07. 

87. Nonetheless, the Defendant Trusts have failed to direct the Indenture 

Trustee to prevent or remedy the Events of Default under the Indentures caused by BBX’s sale of 

BankAtlantic to BB&T.  Accordingly, a justiciable controversy exists between the parties. 

88. Plaintiffs seek a declaration from this Court that, under the Indentures, the 

Defendant Trusts have a legal duty to so direct the Indenture Trustees. 

COUNT VI – TORTIOUS INTERFERENCE 

(AGAINST BB&T)

89. Plaintiffs incorporate the foregoing allegations as if fully set forth here.

90. Upon information and belief, BB&T knew that, under prior agreements, 

BBX had $333 million in obligations to TruPS investors. 
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91. Despite this, BB&T excluded these obligations from the Stock Purchase 

Agreement.  BB&T also excluded from the transaction BankAtlantic’s worst assets, which will 

remain with BBX.

92. Following the transfer of BankAtlantic, BBX will be left with only $623.6 

million (book value) in troubled assets and will thus be unable to satisfy its obligation to TruPS 

investors, including Plaintiffs. 

93. BB&T’s actions were without justification and were intended to be, and in 

fact are, a significant factor in BBX’s breach of its continuing contractual obligations to TruPS 

investors, including Plaintiffs. 

94. As a direct and proximate result of BB&T’s conduct, Plaintiffs have 

suffered damages in an amount to be determined at trial. 

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request:

a. a declaration from this Court that BBX’s sale of BankAtlantic to BB&T 

has breached, and has triggered Events of Default under, the Indentures; 

b. a permanent injunction from this Court barring BBX from transferring 

BankAtlantic and other assets under the Sale Transaction to BB&T or otherwise consummating 

their Stock Purchase Agreement;

c. an order from this Court requiring BBX to comply with the Indentures; 

d. a declaration from this Court that, under the Indentures, the Defendant 

Trusts have a legal duty to direct the Indenture Trustees; 

e. compensatory damages against BB&T in an amount to be determined at 

trial, together with pre- and post-judgment interest at the maximum rate allowable by law;
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f. costs and expenses incurred in this action, including all legal fees; and

g. such other and further relief as the Court may deem just and proper. 
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