
To Be Argued By:
ROBERT J. GIUFFRA, JR.

New York County Clerk’s Index Nos. 650435/2011 and 650678/2011

New York Supreme Court
APPELLATE DIVISION—FIRST DEPARTMENT

Index No. 650435/2011

VIKING GLOBAL EQUITIES, LP, VIKING GLOBAL EQUITIES II LP, 
and VGE III PORTFOLIO LTD.,

Plaintiffs-Respondents,
—against—

PORSCHE AUTOMOBIL HOLDING SE, f/k/a DR. ING. H.C. F. PORSCHE AG,

Defendant-Appellant.

(caption continued on inside cover)

REPLY BRIEF FOR DEFENDANT-APPELLANT
PORSCHE AUTOMOBIL HOLDING SE

d

ROBERT J. GIUFFRA, JR.
JOHN L. WARDEN
SUHANA S. HAN
ALEXANDER J. WILLSCHER
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, New York 10004
(212) 558-4000
giuffrar@sullcrom.com
wardenj@sullcrom.com
hans@sullcrom.com
willschera@sullcrom.com

Attorneys for Defendant-Appellant
Porsche Automobil Holding SE

REPRODUCED ON RECYCLED PAPER



Index No. 650678/2011

GLENHILL CAPITAL LP; GLENHILL CAPITAL OVERSEAS MASTERS FUND LP;
GLENHILL CONCENTRATED FUND LP; GLENVIEW CAPITAL PARTNERS, L.P.;
GLENVIEW INSTITUTIONAL PARTNERS, L.P.; GLENVIEW CAPITAL MASTER FUND,
LTD.; GCM LITTLE ARBOR PARTNERS, L.P.; GCM LITTLE ARBOR INSTITUTIONAL
PARTNERS, L.P.; GCM LITTLE ARBOR MASTER FUND, LTD.; GCM OPPORTUNITY
FUND, L.P.; GLENVIEW CAPITAL OPPORTUNITY FUND, L.P.; GLENVIEW OFFSHORE
OPPORTUNITY MASTER FUND, LTD.; GREENLIGHT CAPITAL, L.P.; GREENLIGHT
CAPITAL QUALIFIED, L.P.; GREENLIGHT CAPITAL OFFSHORE PARTNERS;
GREENLIGHT REINSURANCE, LTD.; ROYAL CAPITAL VALUE FUND, LP; ROYAL
CAPITAL VALUE FUND (QP), LP; ROYALCAP VALUE FUND, LTD.; ROYALCAP
VALUE FUND II, LTD.; TIGER GLOBAL, L.P.; TIGER GLOBAL II, L.P.; TIGER
GLOBAL, LTD.,

Plaintiffs-Respondents,
—against—

PORSCHE AUTOMOBIL HOLDING SE, f/k/a DR. ING. H.C. F. PORSCHE AG,

Defendant-Appellant.



 

 
 

TABLE OF CONTENTS 
Page 

PRELIMINARY STATEMENT .................................................................. 1 

ARGUMENT .................................................................................................. 6 

I. THE HEDGE FUNDS’ CLAIMS SIMPLY DO NOT 
HAVE THE REQUIRED SUBSTANTIAL 
CONNECTION TO NEW YORK NEEDED TO 
AVOID DISMISSAL ON FORUM NON 
CONVENIENS GROUNDS. ............................................................... 6 

A. This Court Routinely Exercises Its Independent 
Discretion To Reverse Lower Courts’ Decisions 
Refusing To Dismiss in Favor of a More 
Convenient Foreign Forum. ........................................................ 6 

B. The Hedge Funds Have Not Pled Sufficiently that 
Porsche “Targeted” Them in New York. .................................... 8 

C. The Hedge Funds Cannot Turn New York Into a 
Convenient Forum Merely Because Their 
Investment Managers Were Located in New York. ................. 11 

D. Justice Ramos Ignored Recognized Principles of 
International Comity, Germany’s Strong Interest in 
Regulating Its Own Securities Markets, and the 
Risk of Inconsistent Results. ..................................................... 15 

E. The Hedge Funds Have No Basis To Charge That 
Germany Is An Inadequate Forum. ........................................... 19 

F. The Presence of Key Documents and Witnesses in 
Germany and the Need To Apply German Law 
Will Burden the Parties and New York Courts. ....................... 21 

II. THESE SOPHISTICATED HEDGE FUNDS 
CANNOT ESCAPE THEIR FAILURE TO PLEAD 
REASONABLE RELIANCE. .......................................................... 24 



 
 
 
 
 

Page 
 

-ii-  
 
 

A. Because These Sophisticated Global Hedge Funds 
Had No Relationship With Porsche, They Cannot 
Show that They Reasonably Relied on Porsche’s 
Alleged Misstatements. ............................................................. 25 

B. In Any Event, the Public Record Made Clear the 
Obvious Risks Inherent in the Hedge Funds’ 
Speculation in the Price of VW Shares. .................................... 28 

III. BECAUSE OF THE ATTENUATED CONNECTION 
BETWEEN THE HEDGE FUNDS AND PORSCHE, 
THE FUNDS CANNOT STATE AN UNJUST 
ENRICHMENT CLAIM. ................................................................. 32 

CONCLUSION ............................................................................................ 34 

 

 



 

-iii- 

TABLE OF AUTHORITIES 

 Page(s) 
CASES 

Al Nyman & Son, Inc. v. United States Lines, Inc., 
44 A.D.2d 516 (1st Dep’t 1974) ............................................................... 13 

Archibald v. Pfizer, Inc., 
Nos. 762000.06, 113086/07, 2009 WL 423745  
(Sup. Ct. N.Y. Co. Feb. 11, 2009) ............................................................ 19 

Atlantic Mutual Insurance Co. v. Cadillac Fairview US, 
125 A.D.2d 181 (1st Dep’t 1986) ....................................................... 11-12 

Belachew v. Michael, 
59 N.Y.2d 1004 (1983) ............................................................................. 21 

Blueye Navigation, Inc. v. Den Norske Bank,  
239 A.D.2d 192 (1st Dep’t 1997) ............................................................. 12 

Carey v. Bayerische Hypo-Und Vereinsbank AG, 
370 F.3d 234 (2d Cir. 2004) ..................................................................... 19 

Channel Master Corp. v. Aluminum Ltd. Sales, Inc., 
4 N.Y.2d 403 (1958) ................................................................................. 26 

Cukierman v. Porsche Automobil Holding SE & Maple Bank GmbH, 
No. 5 O 1110/11 ................................................................................. 18-19 

DDJ Mgmt., LLC v. Rhone Grp., L.L.C., 
15 N.Y.3d 147 (2010) ......................................................................... 26, 27 

Deutsche Anlagen-Leasing GMBH v. Kuehl, 
111 A.D.2d 69 (1st Dep’t 1985) ............................................................... 19 

Elliott Assocs. v. Porsche Automobil Holding SE, 
759 F. Supp. 2d 469 (S.D.N.Y. 2010) .............................................. 2-3, 17 

Fin. & Trading Ltd. v. Rhodia S.A.,  
28 A.D.3d 346 (1st Dep’t 2006) ........................................................... 9, 10 



 
 

 
TABLE OF AUTHORITIES 

(continued) 
 

  Page(s) 

-iv-  
 
 

Fin. & Trading Ltd. v. Rhodia S.A.,  
No. 602034/04, 2005 WL 6234546  
(Sup. Ct. N.Y. Co. Apr. 21, 2005) .............................................................. 9 

Georgia Malone & Co. v. Rieder, 
19 N.Y.3d 511 (2012) ............................................................................... 32 

Ghose v. CNA Reinsurance Co. Ltd., 
43 A.D.3d 656 (1st Dep’t 2007) ................................................................. 6 

Global Minerals & Metals Corp. v. Holme, 
35 A.D.3d 93 (1st Dep’t 2006) ................................................................. 21 

Gryphon Dom. VI, LLC v. APP Int’l Fin. Co., B.V., 
41 A.D.3d 25 (1st Dep’t 2007) ................................................................. 23 

Heaps v. Simon & Schuster, Co., 
150 A.D.2d 164 (1st Dep’t 1989) ............................................................. 20 

Hormel Int’l Corp. v. Arthur Andersen & Co., 
55 A.D.2d 905 (2d Dep’t 1977) ......................................................... 12-13 

IFS Int’l, Inc. v. SLM Software, Inc., 
224 A.D.2d 810 (3d Dep’t 1996) ............................................................. 12 

In re Ski Train Fire in Kaprun, Austria on Nov. 11, 2000, 
230 F. Supp. 2d 403 (S.D.N.Y. 2002) ........................................................ 8 

Institutional Investor v. Porsche Automobil Holding SE, 
No. 5 O 2068/12 ....................................................................................... 18 

Islamic Republic of Iran v. Pahlavi, 
62 N.Y.2d 474 (1984) ............................................................................... 23 

John Blair Commc’ns, Inc. v. Reliance Capital Grp., L.P., 
157 A.D.2d 490 (1st Dep’t 1990) ....................................................... 25-26 

JP Morgan Chase Bank v. Winnick, 
350 F. Supp. 2d 393 (S.D.N.Y. 2004) ...................................................... 27 



 
 

 
TABLE OF AUTHORITIES 

(continued) 
 

  Page(s) 

-v-  
 
 

LaSala v. Aremisoft Liquidating Trust, 
510 F. Supp. 2d 213 (S.D.N.Y. 2007) ...................................................... 22 

Manaster v. Northstar Tours Inc., 
193 A.D.2d 651 (2d Dep’t 1993) ....................................................... 19-20 

Mandarin Trading Ltd. v. Wildenstein, 
16 N.Y.3d 173 (2011) ......................................................................... 32, 33 

Mensah v. Moxley, 
235 A.D.2d 910, 911 (3d Dep’t 1997) ..................................................... 13 

Morrison v. National Australia Bank Ltd., 
130 S. Ct. 2869 (2010) ....................................................................... 16, 17 

Nasser v. Nasser, 
52 A.D.3d 306 (1st Dep’t 2008) ............................................................... 18 

Neuter, Ltd. v. Citibank, N.A., 
239 A.D.2d 213 (1st Dep’t 1997) ............................................................. 14 

OneBeacon American Insurance Co. v. Newmont Mining Corp., 
82 A.D.3d 554 (1st Dep’t 2011) ............................................................. 6-7 

Phat Tan Nguyen v. Banque Indosuez, 
19 A.D.3d 292 (1st Dep’t 2005) ................................................................. 7 

Private Investor v. Porsche Automobil Holding SE, 
No. 22 O 323/12 ....................................................................................... 18 

Private Investor v. Porsche Automobil Holding SE, 
No. 8 O 341/12 ......................................................................................... 18 

Roby v. Corp. of Loyd’s, 
996 F.2d 1353 (2d Cir. 1993) ................................................................... 20 

San Diego Cnty. Emps. Ret. Ass’n v. Maounis, 
749 F. Supp. 2d 104 (S.D.N.Y. 2010) ...................................................... 22 



 
 

 
TABLE OF AUTHORITIES 

(continued) 
 

  Page(s) 

-vi-  
 
 

Shin-Etsu Chem. Co., Ltd. v. ICICI Bank Ltd., 
9 A.D.3d 171 (1st Dep’t 2004) ............................................................. 7, 20 

Sofaer Global Hedge Fund v. Brightpoint, Inc., 
No. 1:09-cv1191, 2011 WL 2413831 (S.D. Ind. June 10, 2011) ............. 32 

Sperry v. Crompton Corp., 
8 N.Y.3d 204 (2007) ........................................................................... 32-33 

Union Homes Savings & Loan Ltd. v. Afri-Finance LLC, 
16 A.D.3d 291 (1st Dep’t 2005) ............................................................... 15 

Westwood Assocs. v. Deluxe General Inc., 
53 N.Y.2d 618 (1981) ............................................................................... 11 

World Point Trading PTE v. Credito Italiano, 
225 A.D.2d 153 (1st Dep’t 1996) ............................................................... 7 

Wyser-Pratte Mgmt. Co. v. Babcock Borsig AG, 
23 A.D.3d 269 (1st Dep’t 2005) ......................................................... 10, 19 

OTHER AUTHORITIES 

22 NYCRR § 600.10 ..................................................................................... 35 

 



 

 
 

PRELIMINARY STATEMENT 

In their 58-page Opposition,1 Plaintiffs Viking Global Equities 

LP et al. and Glenhill Capital LP et al. (the “Hedge Funds”) try to obscure 

that their fraud and unjust enrichment claims against Porsche Automobil 

Holding SE (“Porsche”) concern German securities and German securities 

markets.  The Hedge Funds engaged in no securities transactions in New 

York.  Instead, in the middle of the financial crisis, they made risky bets on 

the price of Volkswagen AG (“VW”) ordinary shares (“VW Shares”) by 

shorting those shares on the Frankfurt Stock Exchange and by entering into 

swap agreements tied to the price of VW Shares. 

The Hedge Funds’ Opposition boils down to the claim that New 

York somehow is a convenient forum for their claims because Porsche 

supposedly “targeted” them in New York.  But the Hedge Funds never 

explain how Porsche could have “targeted” them when: 

 Porsche had no relationship whatsoever with, and owed no 

disclosure duty to, the Hedge Funds; 

                                           
1 “Opposition” or “Opp.” refers to the Hedge Funds’ Joint Brief on 
Appeal; “Porsche Br.” refers to Porsche’s Brief on Appeal. 
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 The Hedge Funds—not Porsche—initiated and pursued their 

phone calls with Porsche’s investor relations representative 

located in Germany; 

 The Hedge Funds never told Porsche about their strategy to 

short VW Shares; and 

 Porsche’s supposedly fraudulent e-mails were public statements 

made in Germany that Porsche translated into English—the 

international language of business—and disseminated globally 

to recipients who asked to be included on its distribution list. 

Ignoring this undisputed record, the Hedge Funds claim that 

New York is a convenient forum for their claims because their investment 

managers were in New York when they contacted Porsche’s investor 

relations representative in Germany and received e-mails sent from 

Germany.  (Opp. at 4.)  But this manufactured connection is insufficient to 

overcome the factors making clear that New York is not a convenient forum 

for this dispute arising from the Hedge Funds’ transactions concerning 

securities traded exclusively abroad.  It is telling that the Hedge Funds filed 

these actions in New York State Court only after Judge Harold Baer, Jr. of 

the Southern District of New York dismissed their federal and state law 

claims, emphasizing the “strong connection of all aspects of this litigation to 
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Germany.”   Elliott Assocs. v. Porsche Automobil Holding SE, 759 F. Supp. 

2d 469, 477 (S.D.N.Y. 2010).   

In proposing to burden New York courts with litigation that 

belongs in Germany, the Hedge Funds ask this Court to ignore principles of 

international comity.  There can be no dispute that Germany has a 

compelling interest in regulating transactions on German securities markets 

and the disclosures made by one German company (Porsche) about its 

possible acquisition of another German company (VW).  As the German 

Government advised Justice Ramos, Germany has a “strong interest in the 

conduct of German businesses and trade in German securities being 

controlled by the German courts.”  (R. 42.) 

In recognition of Germany’s strong connection to this dispute, 

after Judge Baer dismissed their claims, some of the Hedge Funds’ former 

co-plaintiffs (who were represented by the same U.S. counsel) sued Porsche 

in Germany.  The existence of this parallel litigation in both New York and 

Germany raises the risk of inconsistent rulings of the sort that the doctrine of 

forum non conveniens serves to prevent.  

The Hedge Funds cannot establish that New York is a 

convenient forum for their claims against Porsche by claiming 26 of the 

Funds “are managed from New York offices” and “made and executed their 
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investment decisions in New York” (Opp. at 4), particularly when 14 Funds 

are not even registered to do business in New York (see Opp. at 28), and 10 

Funds are domiciled in off-shore havens outside the United States.  At the 

same time, Porsche is a holding company with no employees, offices or 

assets anywhere in the United States.  And, Porsche’s most critical witnesses 

on the key issue of intent—its former CEO and former CFO—are located in 

Germany beyond the subpoena power of a New York court. 

Under settled law, this Court need not defer to the trial court’s 

ruling on forum non conveniens and should exercise its discretion 

independently in determining whether New York is a convenient forum for 

resolving the Hedge Funds’ dispute with Porsche.  Accordingly, New York 

appellate courts have reversed lower courts more than 65 times for 

improperly failing to dismiss on forum non conveniens grounds.  Because 

Justice Ramos ignored that the Hedge Funds’ claims against Porsche 

overwhelmingly involve German securities and German securities markets, 

this Court should reverse here. 

Reasonable Reliance.  This Court also should reject Justice 

Ramos’ ruling that the Hedge Funds—among the most sophisticated market 

speculators in the world—have sufficiently alleged that they reasonably 

relied on Porsche’s supposed misstatements.  The Hedge Funds cannot point 
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to a single case where New York courts have permitted such sophisticated 

market participants to sue completely unrelated third parties, like Porsche, 

for fraud without some relationship of trust and confidence between those 

parties.   

Making matters worse, the Hedge Funds present this Court (as 

they did below) with a selective―indeed, misleading―recitation of 

Porsche’s disclosures about its intentions to acquire VW Shares.  As is 

common when a person or entity acquires a large block of shares in any 

public company, and as Porsche’s multiple disclosures over many years 

made clear, Porsche never foreclosed the possibility that it would seek to 

acquire control of VW.  Lost in the Hedge Funds’ Opposition is that Porsche 

never acquired more than 51% of VW Shares, and, in a turnabout, VW now 

owns Porsche’s stake in its automotive business.   

Unjust Enrichment.  The Hedge Funds’ unjust enrichment 

claim rests exclusively on their wholly conclusory allegation that Porsche 

“targeted” them.  Because the Hedge Funds have failed to allege any 

relationship with Porsche, much less a sufficiently close relationship to 

satisfy the requirements of New York law, this claim should be dismissed. 

*  *  * 
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On October 9, 2012, recognizing that Porsche’s appeal of 

Justice Ramos’ decision below has some merit, this Court2 granted Porsche’s 

motion to stay discovery pending a decision on this appeal.   

ARGUMENT 

I. THE HEDGE FUNDS’ CLAIMS SIMPLY DO NOT HAVE THE 
REQUIRED SUBSTANTIAL CONNECTION TO NEW YORK 
NEEDED TO AVOID DISMISSAL ON FORUM NON 
CONVENIENS GROUNDS. 

A. This Court Routinely Exercises Its Independent Discretion 
To Reverse Lower Courts’ Decisions Refusing To Dismiss in 
Favor of a More Convenient Foreign Forum.  

The Hedge Funds do not dispute that this Court has 

independent discretion to determine whether New York is an appropriate 

forum.  See, e.g., Ghose v. CNA Reinsurance Co. Ltd., 43 A.D.3d 656, 660 

(1st Dep’t 2007) (“[T]his court may exercise its discretion independently.”).  

Because New York appellate courts need not defer to a trial court’s 

determination, they routinely reverse lower courts for improperly failing to 

dismiss on forum non conveniens grounds.  For example, last year, this 

Court reversed Justice Ramos, holding that forum non conveniens dismissal 

was warranted because, inter alia, the “subject matter” of the case “ha[d] no 

                                           
2 Justices Andrias, Friedman, Moskowitz, Freedman and Manzanet-
Daniels. 
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substantial connection to New York.”  OneBeacon American Insurance Co. 

v. Newmont Mining Corp., 82 A.D.3d 554, 555-56 (1st Dep’t 2011).   

In fact, New York appellate courts have reversed lower courts 

more than 65 times for failing to conclude that New York is an inconvenient 

forum.  See, e.g., Phat Tan Nguyen v. Banque Indosuez, 19 A.D.3d 292, 293, 

295 (1st Dep’t 2005) (reversing forum non conveniens determination and 

dismissing where, inter alia, action implicated France’s “interest in 

regulating its own banking institutions,” “plaintiffs have utterly failed to 

establish that France is not a suitable alternative forum,” and “key witnesses 

are citizens and residents of France”); Shin-Etsu Chem. Co., Ltd. v. ICICI 

Bank Ltd., 9 A.D.3d 171, 178 (1st Dep’t 2004) (reversing forum non 

conveniens determination and dismissing where, inter alia, India had a 

“substantial interest” in “governing the affairs of its financial institutions”); 

World Point Trading PTE v. Credito Italiano, 225 A.D.2d 153, 161-62 (1st 

Dep’t 1996) (reversing forum non conveniens determination and dismissing 

where, inter alia, there was risk of “conflicting rulings”).   

Indeed, since 2003, as the Hedge Funds acknowledged in 

opposing Porsche’s Motion for a Stay of Discovery Pending Appeal, New 

York appellate courts have reversed trial courts more than one-third of the 
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time when defendants appealed from the denial of a motion to dismiss on 

forum non conveniens grounds.  This Court should do the same here.   

B. The Hedge Funds Have Not Pled Sufficiently that Porsche 
“Targeted” Them in New York. 

In their Opposition, the Hedge Funds never address Justice 

Ramos’ pivotal finding that Porsche “aimed” “multiple representations . . . 

directly to plaintiffs in New York.”  (R. 21, 23.)  But the Hedge Funds do 

not dispute that they initiated all calls with Porsche and asked to be included 

on Porsche’s worldwide distribution list for its public statements made in 

Germany.  (Porsche Br. at 31-32.)  That Porsche’s communications with 

global investors were in English reflects the unremarkable fact that English 

is the “common language of international business.”  In re Ski Train Fire in 

Kaprun, Austria on Nov. 11, 2000, 230 F. Supp. 2d 403, 408 (S.D.N.Y. 

2002). 

Nor do the Hedge Funds dispute that they have failed to allege 

that Porsche knew that their Funds were making risky bets on the price of 

VW Shares.  Not one Hedge Fund claims to have disclosed to Porsche its 

secret strategy.  The Hedge Funds’ conclusory allegation that Porsche knew 

that “investors” generally “had been shorting VW Shares” on the Frankfurt 

Stock Exchange (R. 93 (GC ¶18)) does not sufficiently plead that Porsche 

targeted its alleged scheme at these Hedge Funds in New York. 
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In any event, under controlling law, the alleged misstatements 

here are insufficient to establish that New York is a convenient forum for the 

Hedge Funds’ claims against Porsche seeking to recover for their alleged 

injuries arising from foreign transactions in VW Shares.  For example, in 

Finance & Trading Ltd. v. Rhodia S.A., plaintiffs, “investment companies 

based in the Cayman and Channel Islands,” claimed that French defendants 

induced them to “purchase, in France, [the] stock of Rhodia, a French 

corporation based in France, on the Paris Stock Exchange,” as part of “a 

fraudulent scheme to artificially inflate the value of Rhodia’s stock through a 

series of complex transactions and manipulations of financial dat[a], alleged 

to have occurred in France.”  No. 602034/04, 2005 WL 6234546, at *1, 2 

(Sup. Ct. N.Y. Co. Apr. 21, 2005).  Plaintiffs further alleged that defendants 

targeted plaintiffs by disseminating a misleading prospectus “in New York,” 

and making misrepresentations during a meeting with one of the plaintiffs’ 

principals “in New York.”  Id.   

In affirming dismissal in Finance & Trading on forum non 

conveniens grounds, this Court reasoned that “the purported meetings do not 

suffice to create a substantial nexus with New York in that the underlying 

transaction occurred primarily in a foreign jurisdiction.”  28 A.D.3d 346, 

347 (1st Dep’t 2006).  As in Finance & Trading, the “underlying 
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transaction” here (short sales in and swaps referencing VW Shares) occurred 

“primarily in a foreign jurisdiction.”  Although touting that their “investment 

decisions” were made in New York (Opp. at 3), the Hedge Funds never 

dispute that their transactions occurred abroad.  Thus, as in Finance & 

Trading, where plaintiffs’ transactions occurred “primarily” in France, this 

Court should hold that the Hedge Funds cannot turn New York into a 

convenient forum merely because Porsche, at the Hedge Funds’ request, 

included them on its global e-mail distribution list and spoke to them by 

phone from Germany.  Indeed, unlike in Finance & Trading, Porsche never 

communicated with the Hedge Funds while present in New York. 

The Hedge Funds also cannot distinguish Wyser-Pratte Mgmt. 

Co., Inc. v. Babcock Borsig AG, where this Court dismissed a New York-

based investment firm’s fraud claim on forum non conveniens grounds, 

stressing the action’s “strong foreign nexus.”  23 A.D.3d 269, 270 (1st Dep’t 

2005).  That Wyser-Pratte involved only one meeting in New York (see 

Opp. at 31) is a distinction without a difference, as that face-to-face meeting, 

where the defendants provided a written presentation to the plaintiff’s CEO, 

created a stronger nexus to New York than Porsche’s alleged phone calls 

and e-mails from Germany do here.  Nor is it material that these Hedge 

Funds “have not sued Porsche in Germany” (Opp. at 31), particularly where 
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some of the Hedge Funds’ co-plaintiffs in their federal lawsuit have initiated 

actions in Germany. 

C. The Hedge Funds Cannot Turn New York Into a 
Convenient Forum Merely Because Their Investment 
Managers Were Located in New York. 

The Hedge Funds claim that New York is a convenient forum 

for their claims against Porsche over German-traded securities because they 

are “managed from New York offices” by New York residents.  (Opp. at 4.)  

But, in fact, the majority of the Hedge Funds―14 of 26―are not even 

registered to do business in this State (Opp. at 28), and 10 are domiciled 

abroad to avoid U.S. tax and regulatory laws (see Porsche Br. at 3). 

In any event, as the Court of Appeals has made clear, “the 

residence of the parties in New York is but one factor to be considered in 

determining whether an action should be dismissed.”  Westwood Assocs. v. 

Deluxe General Inc., 53 N.Y.2d 618, 619 (1981).  Thus, this Court has 

repeatedly dismissed cases by New York entities on the grounds that New 

York is an inconvenient forum.  For example, in Atlantic Mutual Insurance 

Co. v. Cadillac Fairview US Inc., this Court reversed the trial court’s refusal 

to dismiss on forum non conveniens grounds, even though plaintiffs were 

“New York corporations, with their principal places of business in New 
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York,” and the insurance policies underlying the action “were issued in New 

York State.”  125 A.D.2d 181, 182 (1st Dep’t 1986).   

Similarly, in Blueye Navigation v. Den Norske Bank, this Court 

affirmed a forum non conveniens dismissal, even though “one or more of the 

plaintiffs resides in New York,” stressing, inter alia, that: (1) “[a]ll of the 

defendants are citizens and residents of a foreign jurisdiction,” (2) “most of 

the business dealings in connection with the subject agreement were 

conducted in London,” (3) “the agreement itself was executed in London,” 

(4) “the bulk of the witnesses and evidence that defendants would need to 

defend the action are located in London, (5) “the action is governed by 

English law, and  (6) “England is an available alternative forum for the 

action.”  239 A.D.2d 192, 192 (1st Dep’t 1997). 

In fact, New York appellate courts have repeatedly held that 

claims should be dismissed on forum non conveniens grounds, even though 

the plaintiff was a New York corporation or did business here and had 

elected to sue in this State.  See, e.g., IFS Int’l, Inc. v. SLM Software, Inc., 

224 A.D.2d 810, 810 (3d Dep’t 1996) (dismissing claims of a “New York 

corporation” on forum non conveniens grounds where, inter alia, underlying 

contract was “executed and finalized in Canada”); Hormel Int’l Corp. v. 

Arthur Andersen & Co., 55 A.D.2d 905, 905 (2d Dep’t 1977) (reversing 
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denial of dismissal on forum non conveniens grounds, where plaintiff was “a 

Delaware corporation which ha[d] its office in New York,” because, inter 

alia, the disputed contract was “initiated, negotiated and executed in Spain, 

and to be performed in Spain by defendant’s Spanish personnel in contention 

with an investment in a firm organized under Spanish law and doing 

business in Spain”); Al Nyman & Son, Inc. v. United States Lines, Inc., 44 

A.D.2d 516, 517 (1st Dep’t 1974) (reversing denial of a forum non 

conveniens motion where, inter alia, plaintiff was “a New York corporation 

and defendant ha[d] its principal place of business in New York”). 

Moreover, the alleged presence of some of the Hedge Funds’ 

investors in New York (Opp. at 28)—who are not parties to these actions—

does not negate the overwhelming connection to Germany of the Funds’ 

dispute with Porsche.  New York Courts routinely dismiss cases on forum 

non conveniens grounds, even though plaintiff’s alleged injury occurred 

within the State.  See, e.g., Mensah v. Moxley, 235 A.D.2d 910, 911 (3d 

Dep’t 1997) (affirming dismissal on forum non conveniens grounds because 

“[a]lthough the accident occurred in New York, that alone did not warrant a 

denial of defendants’ motion.”). 

Nor can the Hedge Funds establish a sufficient New York 

nexus by alleging that Porsche “does hundreds of millions of dollars of 
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business in New York and the United States through related companies.”  

(Opp. at 32.)  To the contrary, VW now owns 100% of the entity that 

manufactures Porsche-branded automobiles, and Porsche’s only asset is its 

stock ownership in VW.   

In any event, a defendant’s presence in New York does not 

create a sufficiently strong tie to this State, especially where, as here, the 

alleged misconduct occurred on foreign securities markets.  For example, in 

Neuter, Ltd. v. Citibank, N.A., this Court reversed and granted defendant’s 

motion to dismiss on forum non conveniens grounds, even though 

“defendant’s headquarters [was] in New York,” because “the trades [at 

issue] were recommended by defendant’s Zurich branch and executed in 

Switzerland.”  239 A.D.2d 213, 213 (1st Dep’t 1997).   

This reasoning squarely applies here, where the Hedge Funds 

shorted VW Shares in Germany, and entered into swaps on those shares 

outside the United States.  Having elected to engage in risky bets on the 

price of German securities traded exclusively abroad, the Hedge Funds 

cannot now claim that Germany somehow is an inconvenient forum for the 

resolution of their claims against Porsche.   



 

-15- 
 

D. Justice Ramos Ignored Recognized Principles of 
International Comity, Germany’s Strong Interest in 
Regulating Its Own Securities Markets, and the Risk of 
Inconsistent Results. 

Where, as here, the pendency of New York litigation implicates 

another country’s clear interest in regulating its own financial system, this 

Court has routinely dismissed cases on forum non conveniens grounds.  (See 

cases cited at Porsche Br. at 35-36.)  In Union Homes Savings & Loan Ltd. 

v. Afri-Finance LLC, the Court affirmed the dismissal on forum non 

conveniens grounds of a lawsuit brought by a “Nigerian-based mortgage 

institution” against a “consulting service incorporated in New York,” 

because “the action ha[d] a substantial nexus to Nigeria, and not New York.”  

16 A.D.3d 291, 291 (1st Dep’t 2005).  In reaching this result, the Court 

emphasized that, “in light of the allegations of illegal activity by a large 

Nigerian financial institution, the Nigerian government has a compelling 

interest in resolving the matter pursuant to its laws.”  Id. 

The Hedge Funds claim that the numerous decisions of this 

Court holding that New York is an inconvenient forum are “far afield from 

this one,” because those cases “concern a foreign country’s banking 

institutions” or “the public stock offering of a French defendant.”  (Opp. at 

37.)  But, as the first sentence of the Glenhill Complaint alleges, “this case 

arises from the efforts of Porsche . . . to take control of Volkswagen AG 
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(‘VW’) by cornering the market in VW stock,” which is traded exclusively 

abroad.  (R. 82; (GC ¶1).)  There is no difference between a foreign 

country’s interests in regulating trading in its own stock markets and its 

banking institutions. 

Moreover, the doctrine of forum non conveniens is 

fundamentally premised on principles of international comity.  In its June 

21, 2011 letter to Justice Ramos, which was not referenced in the decision 

below, the German Government  emphasized that “[g]iven the close factual 

relationship with Germany, there are overwhelming reasons for the case to 

be heard by the competent German court,” and “Germany is following up 

the allegations against Porsche with all due vigor.”  (R. 41-42.) 

In recognizing the threat to international comity posed by the 

extraterritorial application of federal securities laws, the U.S. Supreme Court 

in Morrison v. National Australia Bank Ltd., 130 S. Ct. 2869 (2010), held 

that private securities fraud cases based on non-U.S. transactions should not 

go forward in the United States, because of the potential for “interference 

with foreign securities regulation.”  Id. at 2886.  In doing so, the Court 

emphasized that “[l]ike the United States, foreign countries regulate their 

domestic securities exchanges and securities transactions occurring within 

their territorial jurisdiction,” and that “the regulation of other countries often 
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differs from ours as to what constitutes fraud” and “what disclosures must be 

made.”  Id. at 2885. 

Justice Ramos’ refusal to dismiss these actions on forum non 

conveniens grounds cannot be squared with the international comity 

principles underlying Morrison and New York decisions applying the 

doctrine of forum non conveniens to dismiss litigation that, as here, belongs 

in a foreign court. Because the Hedge Funds’ claims arise from their 

transactions in German-traded securities and swaps referencing those 

securities, allowing their claims to go forward in New York Court would 

frustrate the German regulatory regime.  Judge Baer recognized as much in 

dismissing the Hedge Funds’ federal lawsuit, stressing that “U.S. courts 

ought not interfere with foreign securities regulation without a clear 

Congressional mandate.”  759 F. Supp. 2d at 476. 

Moreover, the Hedge Funds’ theory of its case against Porsche 

is inconsistent with the holdings in pending German civil litigation, the 

existence of which supports forum non conveniens dismissal.  In addition to 

the five civil lawsuits identified in Porsche’s Brief (Porsche Br. at 37), three 

more have been initiated against Porsche in Germany involving substantially 
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similar allegations.3  These actions, along with the German authorities’ 

criminal and regulatory investigations (which were initiated in late 2008, 

more than two years before the Hedge Funds filed their complaints in New 

York State Court), further confirm that Germany is the epicenter of this 

dispute pertaining to German securities and related disclosures. 

The existence of multiple pending cases in Germany heightens 

the risk that “conflicting rulings might be issued by courts of two 

jurisdictions,” a factor that even the Hedge Funds seem to recognize weighs 

in favor of dismissal.  (Porsche Br. 36; see Opp. 37-38); Nasser v. Nasser, 

52 A.D.3d 306, 308 (1st Dep’t 2008) (affirming forum non conveniens 

dismissal because of, inter alia, the “possibility that the Brazilian and New 

York courts will issue inconsistent findings”). 

Recent developments in the related German litigation pending 

against Porsche make clear that such a conflict likely will arise if these 

actions proceed in New York.  On September 19, 2012, in dismissing a case 

alleging similar facts as here, the Braunschweig Regional Court held that 

Porsche’s March 3, 2008 press release was “not incorrect,” and was, “at 

                                           
3 See Landgericht Stuggart, Private Investor v. Porsche Automobil 
Holding SE, No. 22 O 323/12; Private Investor v. Porsche Automobil 
Holding SE, No. 8 O 341/12; Landgericht Braunschweig, Institutional 
Investor v. Porsche Automobil Holding SE, No. 5 O 2068/12.   
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best, open to misunderstanding,” and that Porsche’s March 10 press release 

was “not wrong” and “not incorrect.”  Cukierman v. Porsche Automobil 

Holding SE & Maple Bank GmbH, No. 5 O 1110/11, at 15, 21-22, 24.   

E. The Hedge Funds Have No Basis To Charge That Germany 
Is An Inadequate Forum. 

To try to escape multiple U.S. court decisions holding that 

Germany is an adequate and appropriate forum, see, e.g., Wyser-Pratte, 23 

A.D.3d 269; Deutsche Anlagen-Leasing GMBH v. Kuehl, 111 A.D.2d 69 

(1st Dept 1985); Carey v. Bayerische Hypo-Und Vereinsbank AG, 370 F.3d 

234 (2d Cir. 2004), the Hedge Funds offer a series of baseless claims about 

the adequacy of Germany as a forum for this dispute.  

First, the unavailability of a jury trial in Germany is merely one 

factor in weighing the adequacy of the forum, and New York courts have 

held that non-U.S. forums are adequate, even where plaintiffs “would be 

deprived of jury trials.”  See, e.g., Archibald v. Pfizer, Inc., Nos. 762000.06, 

113086/07, 2009 WL 423745, at *3 (Sup. Ct. N.Y. Co. Feb. 11, 2009). 

Second, while the Hedge Funds claim that “Porsche has not 

established that [they] could obtain full relief in German courts” (Opp. at 

35), New York appellate courts squarely have held that the unavailability of 

full relief does not render an alternative forum inadequate.  See, e.g.,  

Manaster v. Northstar Tours Inc., 193 A.D.2d 651, 652 (2d Dep’t 1993) 
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(dismissing on forum non conveniens grounds and noting that, “while it may 

be true that, unlike an action in New York, the plaintiff will be unable to 

recover unlimited damages in Quebec, she will not be prohibited from 

obtaining any recovery”); Roby v. Corp. of Loyd’s, 996 F.2d 1353, 1366 (2d 

Cir. 1993) (dismissing on forum non conveniens grounds, even though 

“United States securities laws would provide [the plaintiffs] with a greater 

variety of defendants and a greater chance of success”). 

Third, the Hedge Funds claim that “the statute of limitations in 

Germany may have expired during the pendency of the motion in the trial 

court.”  (Opp. at 36.)  But, as this Court has recognized, another available 

forum is not a prerequisite to forum non conveniens dismissal, but merely 

one factor that courts may consider.  See Shin-Etsu, 9 A.D.3d at 179  

(“unlike the federal precedents, which require an alternate forum for a non 

conveniens dismissal, New York’s do not”) (internal citation omitted).    

Moreover, to the extent that the statute of limitations potentially bars a 

plaintiff from bringing suit in an alternative forum, this Court has granted 

forum non conveniens dismissal on the condition, which it could impose 

here, that “defendants stipulate to waive any Statute of Limitations . . . 

defenses.”  Heaps v. Simon & Schuster, Co., 150 A.D.2d 164, 166 (1st Dep’t 

1989). 
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F. The Presence of Key Documents and Witnesses in Germany 
and the Need To Apply German Law Will Burden the 
Parties and New York Courts. 

Ignoring that all of Porsche’s documents (the vast majority of 

which were written in German) and multiple key witnesses are in Germany, 

the Hedge Funds claim that New York is a proper forum because their 

witnesses  either live or work here.  (Opp. at 23.)  But New York courts have 

repeatedly held that forum non conveniens dismissal is appropriate, even 

when plaintiff’s witnesses are in New York.  See, e.g., Belachew v. Michael, 

59 N.Y.2d 1004, 1007 (1983) (upholding dismissal “despite the residency in 

New York of the plaintiffs and of various medical witnesses”). 

In any event, the Hedge Funds’ supposed “critical” witnesses 

are their own employees who allegedly spoke with Porsche’s investor 

relations representative located in Germany.  But these witnesses cannot 

shed light on the alleged falsity of Porsche’s statements or the existence of 

fraudulent intent, both required elements of fraud under New York law.  See 

Global Minerals & Metals Corp. v. Holme, 35 A.D.3d 93, 98 (1st Dep’t 

2006).  To the extent that witnesses or documents relevant to those critical 
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elements of fraud exist, they are located in Germany where any decisions 

about Porsche’s acquisition of VW Shares indisputably were made.4 

The Hedge Funds’ claim that these cases will involve only three 

German witnesses―Porsche’s former CEO and CFO, and its current head of 

investor relations―is wrong.  (Opp. at 25.)  Other key witnesses, all resident 

in Germany, include other former Porsche executives, Porsche’s outside 

directors, Porsche’s outside legal and financial advisors, Porsche’s 

counterparty to its options relating to VW Shares, and German officials who 

the Hedge Funds’ claim participated in a “secret meeting” at which Porsche 

allegedly disclosed its intent to acquire 75% of VW Shares.  (R. 126 (GC 

¶100).) 

Porsche’s control over its former employees (not to mention a 

foreign government official) is severely limited.  As the Hedge Funds 

acknowledge (Opp. at 3), German criminal authorities are currently 

                                           
4  In claiming that  German law will not apply here, because “[t]he fraud 
. . . occurred in New York”  (Opp. at 22), the Hedge Funds ignore that under 
New York’s interest analysis, the alleged fraud “occurred” in Germany 
where “a substantial portion of the [alleged] fraudulent conduct” took place.  
San Diego Cnty. Employees Ret. Ass’n v. Maounis, 749 F. Supp. 2d 104, 125 
(S.D.N.Y. 2010).  New York does not have a greater interest than Germany 
merely because “the international nature of [the Hedge Funds’] business 
dealings” caused them to experience “harm” in New York.  LaSala v. 
Aremisoft Liquidating Trust, 510 F. Supp. 2d 213, 232-33 (S.D.N.Y. 2007). 
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investigating Porsche’s former CEO and CFO, and, like similarly situated 

former U.S. executives, they will not provide testimony (be it voluntary or 

compelled) in any civil litigation until those German investigations 

conclude. 

Finally, in claiming that they can “enforce a New York 

judgment against Porsche” (Opp. at 33-34), the Hedge Funds ignore that 

Porsche’s expert on German Civil Procedure, Professor Gerhard Wagner, 

specifically refutes their assertion that a German court would enforce such a 

judgment.  (See R. at 498-500; 1583-84.)  Moreover, an order from a New 

York court that Porsche “turn over property outside of New York” (Opp. at 

34), would not permit “a New York sheriff to attach property in another 

[country].”  Gryphon Dom. VI, LLC v. APP Int’l Fin. Co., B.V., 41 A.D.3d 

25, 31 (1st Dep’t 2007).  Because a turnover order has the same risk of being 

“ineffectual” as a judgment against a foreign defendant with no assets in the 

United States, the Court of Appeals has emphasized that this risk weighs in 

favor of forum non conveniens dismissal.  Islamic Republic of Iran v. 

Pahlavi, 62 N.Y.2d 474, 482 (1984). 

*  *  * 

Porsche clearly has satisfied its burden of demonstrating that 

forum non conveniens warrants dismissal here.  Because the Hedge Funds’ 
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claims against Porsche undeniably arise from their transactions in German 

securities and swaps on those shares, this Court should reject Justice Ramos’ 

conclusion, contrary to multiple decisions of this and other New York 

appellate courts, that New York is a convenient forum for the litigation of 

such claims.    

II. THESE SOPHISTICATED HEDGE FUNDS CANNOT ESCAPE 
THEIR FAILURE TO PLEAD REASONABLE RELIANCE. 

In their Opposition, the Hedge Funds concede or do not dispute 

that: 

 Their strategy of shorting VW Shares carried the potential for 

“theoretically unlimited loss” (R. 50 (VC ¶20)); 

 Porsche had no relationship with the Hedge Funds and was 

never told about their secret strategy to speculate on the price of 

VW Shares; 

 Porsche did not “misle[a]d them about what it might in the 

future decide to do with respect to VW” (Opp. at 45); and 

 Market analysts and even The New York Times understood 

Porsche’s disclosures and conduct to signal that the company 

might, “[a]ssuming the economic framework conditions [were] 
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suitable,” seek to acquire 75% of VW Shares (R. 572; Porsche 

Br. at 55-57).  

In the face of these undisputed facts, the Hedge Funds’ alleged 

blind reliance on Porsche’s supposed misstatements was unreasonable as a 

matter of law. 

A. Because These Sophisticated Global Hedge Funds Had No 
Relationship With Porsche, They Cannot Show that They 
Reasonably Relied on Porsche’s Alleged Misstatements.  

The Hedge Funds complain that Porsche has not cited a case 

where a New York court explicitly stated that it was dismissing a 

sophisticated party’s fraud claim due to the lack of a relationship of trust and 

confidence between the parties.  (Opp. at 39.)  That such a relationship is 

always present in fraud cases involving sophisticated parties indicates that it 

is a dispositive factor in deciding whether a sophisticated party can bring a 

fraud claim.   

Here, the Hedge Funds have not cited a single case where a 

court has permitted a sophisticated investor’s fraud claim to proceed in the 

absence of a relationship of trust and confidence between the parties.  In 

claiming that “privity or a relationship which is the functional equivalent of 

privity is not an element of intentional fraud” (Opp. at 38-39), the Hedge 

Funds cite John Blair Commc’ns, Inc. v. Reliance Capital Grp., L.P., 157 
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A.D.2d 490, 492 (1st Dep’t 1990).  But that case involved an outside auditor 

charged with serving as an independent watchdog for investors (see Porsche 

Br. at 48), and the Hedge Funds do not explain why Porsche should be held 

to the same standard as an auditor tasked with such public responsibility.   

The Hedge Funds’ reliance on Channel Master Corp. v. 

Aluminum Ltd. Sales, Inc., 4 N.Y.2d 403, 406, 408 (1958), is likewise 

misplaced, because there the parties had been in a buyer-seller relationship, 

and the Court of Appeals never recognized that plaintiff was sophisticated.  

Moreover, DDJ Mgmt., LLC v. Rhone Grp., L.L.C, 15 N.Y.3d 147 (2010), is 

not a case in which a sophisticated investor was permitted to bring a fraud 

claim against a party with which it had no relationship.  (Opp. at 40-41.)  

There, sophisticated lenders made loans to a borrower based on contractual 

representations and warranties about the accuracy of financial statements.  

DDJ at 156.  The Court of Appeals held:  “It can be inferred from the 

allegations of the complaint that plaintiffs believed [defendants] would not 

knowingly cause [the borrower] they controlled to make false 

representations in a loan agreement . . . .”  Id. at 157 (emphasis added).  

Because defendants allegedly “controlled” the borrower, the Court’s 
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decision makes clear that there was a relationship of trust and confidence 

between the parties.5 

The Hedge Funds maintain that, even if there is no relationship 

between the parties, sophisticated investors may sufficiently “protect 

themselves from fraud” by conducting due diligence.  (Opp. at 40-43.)  Yet, 

the Hedge Funds cite no case in which a sophisticated investor could 

establish reasonable reliance based on some due diligence alone.  Indeed, a 

relationship between the parties often is precisely what allows a 

sophisticated investor to conduct due diligence.  For example, in JP Morgan 

Chase Bank v. Winnick—cited by the Hedge Funds—plaintiff “expressly 

bargained . . . for the right to examine . . . books and records.”  350 F. Supp. 

2d 393, 409 (S.D.N.Y. 2004). 

Finally, the Hedge Funds concede that “some connection [must] 

exist between” the parties, but claim that this connection is satisfied by “the 

intention of the defendant to deceive the plaintiff or the class of persons to 

which the plaintiff belongs.”  (Opp. at 44.)  But, as the Hedge Funds 

recognize elsewhere in their Opposition, intent and reasonable reliance are 

                                           
5 The DDJ Court did not find it significant that plaintiffs had received 
“reassuring information” during “several conversations” with defendant, but 
rather focused on the contractual representations and warranties, 15 N.Y.3d 
at 152, 156; (compare Opp. at 50-51), which are conspicuously absent here. 
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two separate elements of a fraud claim.  (Opp. at 38.)  The intent element 

focuses on the defendant, and the reasonable reliance element focuses on the 

plaintiff.  Regardless of the defendant’s intent, a sophisticated plaintiff lacks 

an adequate basis for blindly relying on the defendant’s alleged 

misstatements if there is no relationship of trust and confidence between the 

parties. 

B. In Any Event, the Public Record Made Clear the Obvious 
Risks Inherent in the Hedge Funds’ Speculation in the Price 
of VW Shares. 

The Hedge Funds try to divert attention from the numerous red 

flags warning that their risky bets were unreasonable by repeatedly claiming 

(i) that a misstatement of present intent is “sufficient to support a fraud 

action”; and (ii) that Porsche misrepresented its present, but not future, 

intent  with respect to acquiring VW Shares.  (See Opp. at 5, 10, 11, 13, 45, 

46, 47, 48, 51, 52, 53.) 

The Hedge Funds completely miss the point.  The question is 

not whether a misstatement of present intent can support a fraud action, but 

whether it is reasonable to rely on a statement about the speaker’s present 

intent where, as here, the speaker specifically cautions that its intent could 

change based on a variety of factors, including factors beyond its control.   
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Here, the Hedge Funds bet that Porsche’s present intent 

regarding its acquisition of VW would remain the same for the foreseeable 

future.  (Opp. at 15.)  But that bet was unreasonable in the face of the clear 

indications in Porsche’s own statements and conduct and the public record 

that Porsche’s strategy could change.  Indeed, even after announcing that it 

had changed its mind on October 26, 2008,6 Porsche ultimately could not 

attain more than a 51% stake in VW Shares (R. 1562), and, in a reversal, 

VW has acquired Porsche’s stake in its former automotive business 

operations, thus underscoring the reality that plans quickly change in 

response to external factors, especially in the context of a potential merger. 

The Hedge Funds do not dispute that Porsche continually and 

publicly increased its goals with respect to the acquisition of VW Shares in 

response to various factors, a pattern and practice that plainly revealed that 

Porsche’s investment strategy was subject to change.  Instead, the Hedge 

Funds claim that “Porsche has not identified any statement in which it even 

                                           
6 The Hedge Funds claim that on October 26, 2008 “Porsche revealed 
that it already controlled almost 75% of VW shares and intended to 
implement a domination agreement with VW as soon as possible.”  (Opp. at 
14.)  That is demonstrably false.  Porsche stated:  “Assuming the economic 
framework conditions are suitable, the aim is to increase to 75 percent in 
2009, paving the way to a domination agreement.”  (R. 181 (emphasis 
added).) 
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hinted at a present intention to acquire anything more than a simple majority 

of VW stock.”  (Opp. at 47.) 

But, as detailed in Porsche’s Brief, Porsche’s public statements 

never foreclosed that it might one day aim for a 75% stake in VW Shares.  

(Porsche Br. at 55-57.)  For example, on October 2, 2008, Porsche’s then-

CEO stated that Porsche did not “want to rule out this possibility at the end 

of the day, some point in the future” of acquiring a 75% stake.  (R. 1008 

(emphasis added).)  And, on October 16, 2008, Porsche’s then-CEO 

disclosed that Porsche’s ownership of VW Shares would “increase to ‘50% 

plus X and naturally above that’ this year.”  (R. 882 (emphasis added).) 

Nor can the Hedge Funds minimize the significance of 

Porsche’s highly public efforts to repeal the VW Act.  (Opp. at 51-52.)  In 

fact, the Hedge Funds’ own employees understood that the repeal of the VW 

Act might cause Porsche to seek 75% of VW Shares.  (R. 1526.)  The 

market understood this as well.  As one analyst stated, “a complete drop of 

the VW Law would certainly spur speculation that Porsche will increase its 

stake in VW to more than 75% in the end . . . .”  (R. 978.) 

To try to explain away the many analyst reports predicting that 

Porsche might seek a 75% stake in VW (see Porsche Br. at 57-58), the 

Hedge Funds claim that “these reports were not based on any verifiable 
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facts.”  (Opp. at 47-48.)  But these analyst reports demonstrate that the 

market understood from Porsche’s disclosures and conduct that Porsche 

might be positioning itself to pursue a 75% stake.   

To escape the overwhelming public record, the Hedge Funds 

contend that “the best evidence” that the market was not aware “that Porsche 

intended to take a 75% stake in VW” was the “price reaction that occurred 

during the week of October 27, 2008, immediately following Porsche’s 

public announcement.”  (Opp. at 53.)  But, as detailed in Porsche’s Brief at 

pages 62-63, in the weeks prior to Porsche’s October 26, 2008 

announcement, the market suffered from two prior “short squeezes.”  The 

“price reaction” after Porsche’s October 26 press release likely was solely 

the function of the limited float of VW Shares―a risk that the Hedge Funds 

knowingly assumed in taking their short positions. 

Finally, in claiming that their reliance was reasonable, the 

Hedge Funds state that they “sought to verify Porsche’s public statements 

and their understanding of those statements by inquiring of Porsche 

directly.”  (Opp. at 50.)  But the Hedge Funds exaggerate the significance of 

that step because—as these sophisticated financial speculators knew—

German law prevented Porsche’s representative from disclosing inside 
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information, and, thus, he “merely confirmed what Porsche had been stating 

publicly for many months.”  (Opp. at 48 n.5.)   

*  *  * 

Despite numerous warnings, the Hedge Funds, seeking outsized 

returns, “rolled the dice” on a risky investment “and lost,” Sofaer Global 

Hedge Fund v. Brightpoint, Inc., No. 1:09-cv1191, 2011 WL 2413831, at 

*10 (S.D. Ind. June 10, 2011).  As sophisticated investors, they should not 

be permitted to turn Porsche—which was not their counterparty and had no 

knowledge of their trading or investment strategy—into the insurer of their 

speculative bets.  Simply put, this Court should not interpret New York law 

to provide a safety net for the undeniably speculative bets of some of the 

world’s most sophisticated investors.   

III. BECAUSE OF THE ATTENUATED CONNECTION 
BETWEEN THE HEDGE FUNDS AND PORSCHE, THE 
FUNDS CANNOT STATE AN UNJUST ENRICHMENT 
CLAIM. 

Under settled New York law, “a plaintiff cannot succeed on an 

unjust enrichment claim unless it has a sufficiently close relationship with 

the other party.” Georgia Malone & Co. v. Rieder, 19 N.Y.3d 511, 516 

(2012); Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 182 (2011) 

(dismissing unjust enrichment claim because of “the lack of allegations that 

would indicate a relationship between the parties”); Sperry v. Crompton 
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Corp., 8 N.Y.3d 204, 215-16 (2007) (dismissing unjust enrichment claim, 

because “the connection between [plaintiff] and [defendants] is simply too 

attenuated to support such a claim”).   

To try to salvage their unjust enrichment claim, the Hedge 

Funds conclusorily assert that “Porsche received a direct benefit from the 

Plaintiffs’ short sales of the stock” of VW.  (Opp. at 2.)  But the Hedge 

Funds’ Complaints do not cite a single transaction (even one) in which 

money they purportedly lost flowed to Porsche.  Instead, they allege only 

generalities—such as Porsche was “inducing” unspecified “investors”—not 

the Hedge Funds specifically—“to short VW Shares” (R. 66-67 (VC ¶53)).  

But the Hedge Funds simply cannot escape that Porsche was not their 

counterparty and knew nothing about their trading strategies in VW Shares.   

In the end, to try to establish the requisite “sufficiently close 

relationship,” the Hedge Funds have no choice but to return to their 

conclusory allegation—contradicted by the factual record—that Porsche 

“targeted” them.  (Opp. at 3.)  But as the Court of Appeals has held:  

“Without sufficient facts, conclusory allegations that fail to establish that a 

defendant was unjustly enriched at the expense of a plaintiff warrant 

dismissal.”  Mandarin Trading, 16 N.Y.3d at 183 (emphasis added). 



CONCLUSION 

This Court should reverse the decision below and dismiss the 

Complaints because New York is not a convenient forum and for failing to 

state a claim for fraud and unjust enrichment. 

October 12,2012 

John L. Warden 
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