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Defendant-Appellant Porsche Automobil Holding SE 

(“Porsche”) submits this brief appealing from the Decision and Order of the 

Supreme Court, New York County (Ramos, J.S.C.), dated August 6, 2012 

(the “Decision” (R. 10-32)),1 denying (i) Porsche’s motion to dismiss, as a 

matter of law, Viking Global Equities LP, et al.’s (“Viking”) Complaint 

(“VC”), and Glenhill Capital LP, et al.’s (“Glenhill”) Complaint (“GC”) 

(collectively, the “Complaints”), pursuant to the doctrine of forum non 

conveniens (codified in CPLR 327), and (ii) Porsche’s motions to dismiss 

and for summary judgment on the grounds that Plaintiffs have not stated 

causes of action for fraud and unjust enrichment, pursuant to CPLR 

3211(a)(7). 

STATEMENT OF QUESTIONS PRESENTED 

1. Should Plaintiffs’ Complaints be dismissed on the 

grounds of forum non conveniens where:  (i) their claims are based on 

alleged misstatements made by a German company in Germany about its 

accumulation of shares of another German company traded in Germany; 

(ii) Germany provides an indisputably adequate forum and the German 

Government requested that the trial court dismiss these actions on the basis 

of forum non conveniens; (iii) German law would apply to Plaintiffs’ claims 
                                                 
1 Citations to “R. __” are to the record on appeal. 



 

-2- 
 

if they were adjudicated on the merits; (iv) a U.S. judgment against 

Defendant would be unenforceable in Germany; (v) most of the critical 

witnesses and documents are located in Germany; and (vi) proceedings have 

been initiated against Defendant in Germany based on the same alleged 

conduct? 

Answer:  The trial court incorrectly answered “no.” 

2. Based on the public record, can Plaintiffs establish, as a 

matter of law, that they reasonably relied on Defendant’s alleged 

misstatements about its supposed intention not to acquire 75% of another 

company’s stock where:  (i) Plaintiffs—some of the most sophisticated 

hedge funds in the world—do not allege that Defendant was a counterparty 

to any of their transactions, and, in fact, Plaintiffs had absolutely no 

relationship to Defendant; (ii) the alleged misstatements did not expressly 

rule out the possibility that Defendant might pursue a 75% stake in the 

future; and (iii) red flags abounded, and market participants recognized, that 

Defendant might ultimately decide to seek 75% of the other company’s 

stock? 

Answer:  The trial court incorrectly answered “yes.” 

3. Does Plaintiffs’ claim of unjust enrichment fail to state a 

cause of action where:  (i) Defendant received no direct benefit whatsoever 
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from Plaintiffs, and (ii) Plaintiffs’ alleged losses occurred as a result of short 

sales and swap agreements to which Defendant was not a counterparty? 

Answer:  The trial court incorrectly answered “no.” 

PRELIMINARY STATEMENT 

These cases have a far greater connection with Germany than to 

New York.  The Complaints challenge disclosures made in Germany by 

Porsche, a German company, about its accumulation of shares of another 

German company, Volkswagen AG (“VW”), whose shares are traded only 

in Germany and abroad.  Porsche made all its alleged misstatements from 

Germany (except one from France), and Porsche’s disclosure obligations are 

governed by German and European Union laws.  Plaintiffs—who speculated 

on the price of German securities and seek to recoup their gambling losses 

from a German company that was not involved in, much less knew about, 

their bets—should not be permitted to burden New York courts with their 

lawsuits that should be heard in Germany. 

Plaintiffs consist of 26 highly sophisticated global hedge funds, 

of which 10 are domiciled outside the United States and beyond the reach of 

U.S. tax and regulatory laws, and none is organized under the laws of New 

York (the “Hedge Funds”).  (R. 101-107 (GC ¶¶33-60); R. 44 (VC ¶1).)  By 

establishing short positions through short sales and private swap agreements 
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on the ordinary shares of VW from March 4, 2008 through October 31, 2008 

(the “Relevant Period”), the Hedge Funds bet that the price of VW ordinary 

shares (“VW Shares”) would decline.  (R. 83-84, 115 (GC ¶¶4-5, 73); R. 50-

51, 58-59 (VC ¶¶23-24, 39).)  But when the price of VW Shares instead 

“shot upwards,” the Hedge Funds allege that they were forced to cover their 

short positions at artificially high prices, and now seek to recover their 

alleged losses because their “short investment thesis prove[d] incorrect.”  (R. 

84 (GC ¶6); R. 50 (VC ¶21).) 

The Hedge Funds claim that, in connection with Porsche’s 

“aim[]” to acquire a 75% stake in VW, Porsche “lured” the Hedge Funds 

“into a trap” by misrepresenting its intention to take over VW.  (R. 84, 86-

87, 98-99 (GC ¶¶5, 11, 29); R. 51-54, 73 (VC ¶¶26, 30, 70).)  Porsche’s 

alleged conduct—which occurred outside the United States—purportedly 

caused a “short squeeze” on German stock markets after Porsche announced, 

in an October 26, 2008 press release, the extent of its holdings in VW. 

The Hedge Funds brought the instant actions in Supreme Court, 

New York County, after Judge Harold Baer, Jr. dismissed their original 

claims under the federal securities laws in the United States District Court 

for the Southern District of New York (the “Federal Action”).  The 

complaints filed in the Federal Action alleged substantially similar facts and 
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legal claims and sought substantially the same relief.  On December 30, 

2010, Judge Baer dismissed the Hedge Funds’ securities fraud claims on the 

basis that Section 10(b) of the U.S. Securities Exchange Act of 1934 (the 

“Exchange Act”), 15 U.S.C. § 78j(b) (2011), does not cover claims against 

“foreign issuers with little relationship to the U.S. . . . simply because a 

private party in this country entered into a derivatives contract that 

references the foreign issuer’s stock.”  Elliott Assocs. v. Porsche Automobil 

Holding SE, 759 F. Supp. 2d 469, 476 (S.D.N.Y. 2010).  Judge Baer also 

declined to exercise supplemental jurisdiction over the Hedge Funds’ 

common law fraud claims, citing the “strong connection of all aspects of this 

action to Germany.”  Id. at 477. 

Unable to bring their foreign claims in federal court, the Hedge 

Funds then sued Porsche in the Commercial Division. 

Justice Ramos erred in several respects in declining to dismiss 

the Hedge Funds’ Complaints.  First, these cases are the quintessential 

candidate for a forum non conveniens dismissal.  As Judge Baer found, all 

aspects of these cases are overwhelmingly connected to Germany.  Although 

Justice Ramos made no mention of it, New York courts, including this 

Court, have repeatedly found Germany to be an adequate forum.  Wyser-

Pratte Mgmt. Co. v. Babcock Borsig AG, 23 A.D.3d 269 (1st Dep’t 2005).  
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Indeed, the facts presented here are essentially identical to those presented in 

Wyser-Pratte, where this Court affirmed the dismissal of a New York-based 

investment management fund’s fraud claims against a German company 

because, as here, the cause of action arose nearly entirely from transactions 

and events that took place out of New York and mainly in Germany. 

While these cases lack a substantial nexus with New York, as in 

Wyser-Pratte, “Germany has a significant interest in adjudicating this action 

given the substantial nexus with that country.”  7 Misc. 3d 1012A, 2004 WL 

3312835, at *5 (Sup. Ct. N.Y. Co. July 8, 2004).  In a June 21, 2011 letter 

from the Consulate General of the Federal Republic of Germany (the 

“German Government Letter”), the German Government requested that the 

trial court dismiss these actions on the basis of forum non conveniens.  (R. 

40-42.)  That letter, which the trial court’s Decision failed to address, 

emphasized Germany’s “strong interest in the conduct of German businesses 

and trade in German securities being controlled by the German courts,” and 

noted that German law enforcement officials are investigating allegations 

similar to those of the Complaints.  (Id.) 

Moreover, contrary to Justice Ramos’ Decision, trying these 

actions in the United States will significantly burden New York courts and 

the parties.  As Judge Baer recognized, “the merits of Plaintiffs’ common 
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law fraud claims would require the Court to analyze German law governing 

securities fraud . . . .”  Elliott Assocs., 759 F. Supp. 2d at 477.  In fact, 17 of 

the 46 plaintiffs in the Federal Action already have initiated proceedings in 

Germany against Porsche, thereby raising the risk of inconsistent results if 

these cases were to proceed.   

Making matters worse, many of the key witnesses in these 

actions—including the two former Porsche executives whom the Hedge 

Funds claim were the “masterminds” of the alleged scheme—live in 

Germany, beyond the reach of this Court’s subpoena power.  Most of the 

relevant documents were drafted in Germany, are written in German and 

will require extensive translation.  And, even if these cases were tried in a 

New York forum, as Judge Baer acknowledged but the trial court did not, a 

U.S. judgment against Porsche would not be enforceable in Germany 

because Germany provides for exclusive jurisdiction of securities fraud 

cases in its own courts.  Elliott Assocs., 759 F. Supp. 2d at 477.  Taken 

together, all relevant factors unquestionably favor Germany as the 

appropriate forum and warrant dismissal of these actions. 

Second, Justice Ramos erred in concluding that the Hedge 

Funds—who are among the world’s most sophisticated financial entities—

could have reasonably relied on Porsche’s statements in speculating on the 



 

-8- 
 

price of VW Shares.  As an initial matter, the trial court did not address 

that—as Porsche highlighted in its moving papers—New York courts have 

permitted sophisticated parties to sue for fraud only where the parties were 

in contractual privity or had a relationship of trust and confidence with the 

defendant.  See, e.g., DDJ Mgmt., LLC v. Rhone Group L.L.C., 15 N.Y.3d 

147 (2010).  The Hedge Funds do not allege that Porsche was their 

counterparty, fiduciary, or advisor, but merely that they contacted a Porsche 

representative in Germany, claiming to be potential investors in Porsche and 

seeking information about Porsche’s plans for acquiring an interest in VW—

without disclosing their own strategy of betting against the price of VW 

Shares. 

By finding such allegation sufficient, Justice Ramos’ Decision 

would allow sophisticated speculators like the Hedge Funds to try to recover 

their gambling losses against a defendant who:  (i) was not involved in any 

of the risky bets and did not know about those bets, (ii) did not have any 

relationship whatsoever with the speculators, and (iii) could be exposed to 

the risk of unlimited liability for a speculator’s losses.  There is no public 

policy reason for New York law to transfer such theoretically unlimited 

risk—knowingly assumed by speculators—to third parties based merely on 

the allegation that the speculators relied on some statement by the third party 
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in making their bets.  Such a vast expansion of New York tort law would 

encourage speculators to make the kinds of reckless bets that contributed to 

the worst financial crisis since the Great Depression and turn unrelated third 

parties into insurers of those bets.  Here, the Hedge Funds seek damages of 

approximately $1.4 billion. 

Moreover, Justice Ramos compounded his error by ignoring 

those parts of the voluminous public record that rendered the Hedge Funds’ 

supposed reliance on Porsche’s alleged statements unreasonable as a matter 

of law.  Speculation on the outcome of a potential takeover is inherently 

risky, and here there was an abundance of public information and red 

flags—which the Hedge Funds concede that they fully considered—

disclosing the speculative nature of the Hedge Funds’ risky bets: 

 For more than 3 years, Porsche had continually and publicly 

increased its stated goals with respect to its ownership of VW 

Shares in response to changing circumstances; 

 Porsche’s public opposition to the VW Act—the German law 

requiring an investor to acquire 80% (rather than the standard 

75%) of VW Shares to exercise full control (or domination) 

over VW—signaled to the market that Porsche could ultimately 

aim to acquire 75% of VW Shares; 
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 Porsche’s multiple public disclosures, including statements by 

its CEO, expressly left open the possibility that it would “aim” 

to acquire more VW Shares, including a 75% stake; and 

 Many market analysts and news accounts, including in The New 

York Times, predicted that Porsche eventually would seek to 

acquire a 75% stake.  (See R. 1652-56.) 

In the end, it is undisputed and telling that:  (i) Porsche never 

actually acquired more than 50.76% of VW Shares; (ii) the relevant portion 

of the VW Act has not been repealed; and (iii) in a reversal, Volkswagen AG 

has acquired, through a contribution in kind, Porsche’s stake in the 

automotive business operations.  Justice Ramos’ Decision entirely 

disregarded these dispositive points, which underscore how speculative the 

Hedge Funds’ bets were. 

The Hedge Funds did not, as the trial court erroneously 

suggested, “make use of the means of verification that were available” to 

them.  (R. 29 (internal quotation marks omitted).)  Contrary to the apparent 

assumption in the decision below, the Hedge Funds could not lawfully have 

traded on any private information from the Porsche representative.  VW is a 

public company and the Hedge Funds were trading in public markets.  The 

law allows them no advantage over their counterparties based on inside 

information. 
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Finally, Justice Ramos erroneously held that the Hedge Funds 

stated a claim for unjust enrichment “premised upon allegations that Porsche 

induced plaintiffs to borrow VW Shares and short them.”  (R. 31.)  But the 

Hedge Funds do not allege that Porsche knew that they were shorting VW 

Shares or entering into swap agreements referencing those shares, merely 

that Porsche knew that “investors” in general “had been shorting VW 

shares.”  (R. 93 (GC ¶18).) 

STATEMENT OF THE NATURE OF THE CASE 

A. Statement of Facts 

1. The Parties 

Plaintiffs in the Glenhill action are 23 global hedge funds, all 

organized outside New York, and nine organized under the laws of the 

Cayman Islands or the British Virgin Islands.  (R. 101-07 (GC ¶¶33-60).)  

Plaintiffs in the Viking action are three hedge funds, all organized outside 

New York, and one organized under the laws of the Cayman Islands.  (R. 44 

(VC ¶1).)  The investment managers of the Hedge Funds manage assets 

totaling nearly $30 billion.  (R. 725-57.) 

Headquartered in Stuttgart, Germany, Porsche is organized 

under and subject to the laws of the European Union (“EU”) and Germany.  
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(R. 107 (GC ¶61); R. 45 (VC ¶4).2)  Although Porsche is a public company, 

with its non-voting preference shares publicly traded in Germany, all of its 

ordinary voting shares during the Relevant Period were owned by members 

of the Porsche and Piëch families, the descendants of the company founder.  

(R. 147-48, 151.) 

2. VW 

VW is a German corporation, headquartered in Wolfsburg, 

Germany.  (R. 58 (VC ¶38).)  During the Relevant Period, the German State 

of Lower Saxony owned slightly more than 20% of VW Shares.  (R. 85 

(GC ¶8).)  Contrary to the trial court’s Decision (R. 14), VW Shares are not 

traded on any U.S. stock exchange, and its ADRs are traded over-the-

counter in the United States but not on any U.S. stock exchange.  (R. 115 

(GC ¶73 & n.5); R. 58-59 (VC ¶39).)  VW has always played a significant 

role in Porsche’s business.  Porsche relies on VW for components and 

technical support to control costs.  (R. 155.) 

                                                 
2 In deciding a motion to dismiss for forum non conveniens pursuant to 
CPLR 327(a), the Court may consider extrinsic material submitted in 
support of the motion.  See, e.g., World Point Trading PTE v. Credito 
Italiano, 225 A.D.2d 153, 161 (1st Dep’t 1996). 
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3. The VW Act and the European Commission’s Efforts, 
Supported by Porsche, To Nullify It 

Under the VW Act—the German law enacted to shield VW 

from a hostile takeover (R. 160-62)—the approval by holders of more than 

80% of VW Shares (instead of the typical 75% threshold under German law) 

was required for a “domination and profit-transfer” agreement involving 

VW,3 as well as other major corporate changes such as a merger or capital 

increase.  (R. 86 (GC ¶9); R. 59, 61 (VC ¶¶40, 45).)  As a result, the VW 

Act effectively prevented VW from being the target of a takeover attempt, 

because the German State of Lower Saxony owned slightly more than 20% 

of VW Shares and, thus, held minority blocking power over any such 

takeover.  (R. 85, 115-16 (GC ¶¶8, 74); R. 59-60 (VC ¶¶40, 42).)  In 2004, 

the European Commission (“EC”) requested that Germany amend the VW 

Act on the ground that it violated EU law.  (R. 169-72.)  If the VW Act were 

invalidated, Porsche’s most vital business partner could become a potential 

takeover target of competitors.  (R. 173-74.)  Porsche thus decided to acquire 

a shareholding in VW and protect its cooperative relationship with VW.  (R. 

115-16, 119 (GC ¶¶74, 84); R. 59 (VC ¶40).) 

                                                 
3 A domination agreement allows the acquiring firm to control the 
target firm’s decisions.  (R. 86 (GC ¶9); R. 61 (VC ¶45).)  A profit-transfer 
agreement requires the target firm to transfer its profits (and any losses) to 
the acquiring firm, facilitating the financing of takeover costs.  (R. 167.) 
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Over the course of the next four years, Porsche disclosed that it 

sought to nullify the minority blocking provision of the VW Act, the effect 

of which would be to permit Porsche to impose a domination and profit-

transfer agreement that would set the stage for Porsche’s potential takeover 

of VW.  (R. 812-22.) 

4. Porsche’s Acquisition of a Stake in VW 

From 2005 to the end of the Relevant Period in October 2008, 

Porsche increased its stake in VW in response to various factors, including 

the potential repeal of the VW Act, the support of Porsche’s controlling 

shareholders, and changes in general economic conditions.  (R. 157-59, 173-

74, 180-81; R. 115-16, 119 (GC ¶¶74, 83-84); R. 59 (VC ¶¶40-41).)  In 

2005, Porsche began acquiring VW Shares “to secure [its] business relations 

with” VW (R. 173-74), initially acquiring a 10.26% stake in September 2005 

(R. 115 (GC ¶74)).  By October 2008, Porsche’s stake in VW Shares grew to 

42.6%.  (R. 98, 140 (GC ¶¶29, 133); R. 73 (VC ¶70).) 

Porsche also entered into cash-settled options relating to VW 

Shares.  These options did not entitle or obligate Porsche to purchase VW 

Shares but protected Porsche against increasing prices of VW Shares, if it 

later decided to purchase such shares, by providing Porsche with cash equal 



 

-15- 
 

to the excess of the market price of those shares over the strike price of the 

options.  (R. 180-81, 186.) 

The Hedge Funds allege that Porsche “concealed its plan” to 

acquire a 75% stake in VW Shares through the use of these cash-settled 

options.  (R. 87-88 (GC ¶12); R. 61 (VC ¶46).)  But, as the Hedge Funds 

acknowledge (R. 87-88 (GC ¶12)), German law did not require disclosure of 

cash-settled options (R. 515-16).  In any event, Porsche did in fact publicly 

disclose before the start of the Relevant Period that it held such options 

relating to VW Shares and continued to do so throughout the Relevant 

Period.  (R. 830, 835, 838.)  For example, Porsche announced on March 4, 

2008 that it had “secured cash-settled stock options which provide for 

settlement in cash and not share subscriptions.”  (R. 830.) 

5. Porsche’s Decision To Pursue a Majority Position in 
VW and Subsequent Announcement of Its Decision in 
2008 To “Aim” To Increase Its Stake to 75% in 2009 

On March 3, 2008, Porsche decided and announced its intention 

to acquire “more than 50%” of VW Shares.  (R. 51-52 (VC ¶26(a)).)  On 

March 10, 2008, Porsche said that it had no plans to acquire 75% of VW 

Shares, noting that Lower Saxony’s 20% ownership of VW Shares made 

“the probability” of acquiring 75% “very small indeed.”  (R. 121 (GC ¶89); 

R. 63 (VC ¶48(c)); R. 202-203.) 



 

-16- 
 

On October 24, 2008, after widespread reports of opposition to 

Porsche’s takeover attempt by Prof. Ferdinand K. Piëch (“Prof. Piëch”), 

chairman of VW’s Supervisory Board and member of Porsche’s Supervisory 

Board (R. 204-12; R. 65 (VC ¶50)), Porsche publicly announced that the 

members of its controlling families, including Prof. Piëch, supported its 

acquisition of VW (R. 213-14).  On October 25, 2008, the press reported that 

the German Government was unlikely to resist an EC action to strike the 

provision in the VW Act requiring ownership of more than 80% of VW 

Shares to exercise full control.  (R. 857-60.)  As Porsche explained, if 

“economic framework conditions [were] suitable,” both of these events 

served “as a reason for [Porsche’s] step” to “aim [] to increase to 75 percent 

[of VW] in 2009, paving the way to a domination agreement.”  (R. 180-81.) 

On October 26, 2008, “due to the dramatic distortions on the 

financial markets,” Porsche disclosed its holdings of 42.6% of VW Shares 

and “31.5 percent in so called cash settled options relating to” VW Shares 

“to hedge against price risks, representing a total of 74.1 percent.”  (R. 180-

81; R. 98-99 (GC ¶29); R. 73 (VC ¶70).)  Porsche made clear that the 

options would be settled “in cash” with Porsche receiving “the difference 

between the then actual Volkswagen share price and the underlying strike 

price in cash.”  (R. 180-81; R. 98-99 (GC ¶29); R. 73 (VC ¶70).)  As 
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previously announced, Porsche stated that it planned to increase its stake to 

above 50% “in November/December 2008,” and had decided, “assuming the 

economic framework conditions are suitable,” to aim to increase its VW 

stake “to 75% in 2009, paving the way to a domination agreement.”  

(R. 180-81; R. 98-99 (GC ¶29); R. 73 (VC ¶70).)  Thus, Porsche announced 

a contingent goal, not an accomplished fact, to reach 75% of VW Shares—a 

goal Porsche never came close to achieving. 

6. The Hedge Funds’ Short Sales of, and Swaps 
Referencing, Foreign-Traded VW Shares 

The Hedge Funds speculated that the price of VW Shares 

would decline by taking short positions in VW Shares through (i) short sales, 

and (ii) private security-based swaps with unspecified third parties—none of 

which is alleged to be located in New York.  (R. 83-84 (GC ¶¶3-5).)  Both 

types of transactions involved VW Shares trading on foreign exchanges. 

Through short sales, the Hedge Funds “borrow[ed] VW shares 

and short[ed] them, undertaking an obligation to repurchase the shares and 

return them at a future date.”  (R. 94 (GC ¶20); R. 49-50 (VC ¶19).)  Certain 

Glenhill Plaintiffs also allege that they entered into security-based swap 

agreements, pursuant to which the Hedge Funds and their counterparties 

were entitled to receive payments when the price of VW Shares decreased, 

and required the Hedge Funds to make payments when the price of VW 
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Shares increased, achieving an economic result similar to a short sale.  (R. 

83-84 (GC ¶4).) 

Short sellers expose themselves to two types of risk.  First, “[a] 

short sale creates the risk of a theoretically unlimited loss, in that the price of 

the underlying security could increase without limit.” (R. 50 (VC ¶20).)  

Second, because short sellers have an “obligation to return the same number 

of borrowed shares at a later date” (R. 83 (GC ¶3)), “[t]here can be no 

assurance that the security necessary to cover a short position will be 

available for purchase” (R. 50 (VC ¶20)).  The second type of risk is 

especially substantial where there are limited shares available for purchase 

in the market, as was the case for VW Shares. 

7. Related German Proceedings 

Following Porsche’s October 26, 2008 announcement, 

Germany’s Federal Financial Supervisory Authority (the “BaFin”), whose 

role is similar to that of the U.S. Securities and Exchange Commission, 

began an “investigation into VW’s share-price movements for signs of 

market manipulation” by Porsche.  (R. 215-17.)  At the end of March 2009, 

BaFin concluded that it had found no wrongdoing by Porsche, but in May 

2009, BaFin launched a second investigation.  (R. 218-20.)  The Stuttgart 

Public Prosecutor is leading a related investigation into whether Porsche’s 
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two former executives manipulated the German markets by failing to 

disclose information related to Porsche’s shareholding in VW, or breached 

their fiduciary duties in connection with Porsche’s acquisition of VW 

Shares.  (R. 221-29.) 

Moreover, 17 of the 46 plaintiffs in the Federal Action, together 

with other market participants, already have sued Porsche in Germany based 

on allegations substantially similar to those in the Complaints.  See infra 

page 37, note 6.  

8. The Alleged Misstatements 

The Hedge Funds allege that Porsche made “repeated public 

and private assurances that it did not intend to take over VW.”  (R. 124-26, 

128 (GC ¶¶97, 100, 103); R. 70 (VC ¶61).)  The Glenhill Plaintiffs concede 

that all 11 of Porsche’s alleged misstatements on which they base their 

common law fraud claim were made by Porsche in Germany (R. 121, 123-

24, 126, 128-29, 132-35 (GC ¶¶89, 93, 96, 99, 102, 105, 113, 116, 120, 

123)) or, in one instance, in France (R. 130 (GC ¶109)).  The Viking 

Plaintiffs base their claims on 10 of the same alleged misstatements plus five 

additional statements, none of which they allege Porsche made in the United 

States.  (R. 51-53, 62-64 (VC ¶¶26, 28, 48).) 
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All of the alleged Porsche misstatements are subject to EU and 

German securities law.  (R. 514-17; R. 493-94.)  Moreover, the Hedge Funds 

allege that Porsche “manipulat[ed] the market in VW shares,” which trade 

only on foreign exchanges (R. 87-88, 115 (GC ¶¶12, 73); R. 58-59, 69-70 

(VC ¶¶39, 60).) 

Although the Hedge Funds allege that certain of the statements 

were emailed to them in the United States, nowhere do the Hedge Funds 

allege that Porsche specifically targeted them or New York recipients.  

Indeed, it is undisputed that Porsche merely emailed some publicly available 

documents to a distribution list consisting of parties located around the 

world who expressed an interest in being included on the list.  (R. 1309-10.) 

The Hedge Funds also allege misstatements based on phone 

calls with Frank Gaube, Porsche’s investor relations representative—one 

phone call with the Viking Plaintiffs (R. 53 (VC ¶28)) and five phone calls 

with various Glenhill Plaintiffs (R. 123, 128, 133-35 (GC ¶¶93, 102, 116, 

120, 123)).  For example, on October 20 and 22, 2008, the Tiger Plaintiffs 

and Glenview Plaintiffs, respectively, allege that Mr. Gaube told them that 

Porsche “had no intention of increasing its stake to 75% of VW Shares.”  (R. 

134-35 (GC ¶¶120, 123).)  But on October 16, 2008, just a few days before 

these alleged conversations with Mr. Gaube, the press reported CEO 
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Wiedeking as stating that Porsche would increase its stake in VW Shares “to 

50% plus X and naturally above that.”  (R. 881-86.) 

The Hedge Funds concede that Mr. Gaube was in Germany 

during these alleged phone calls  (R. 123 (GC ¶93); R. 53 (VC ¶28)), and 

there is no allegation that he initiated the calls or solicited the Hedge Funds 

to make particular investment decisions.  Nor is there any dispute that the 

alleged misstatements related solely to VW Shares, which trade exclusively 

abroad. 

9. The Hedge Funds’ Pending Federal Lawsuits 

Prior to filing the Complaints in the Commercial Division, the 

Hedge Funds sued Porsche in the Federal Action, alleging violations of 

Section 10(b) of the Exchange Act and common law fraud.  The Viking 

Plaintiffs also asserted an unjust enrichment claim. 

On December 30, 2010, Judge Baer dismissed the Hedge 

Funds’ claims, holding that under the Supreme Court’s decision in Morrison 

v. Nat’l Australia Bank, 130 S. Ct. 2869 (2010), Section 10(b) does not 

apply to security-based swap agreements referencing shares traded on 

foreign exchanges.  Elliott Assocs., 759 F. Supp. 2d at 476.  Following 

Morrison, the Hedge Funds dropped their federal claims relating to the bulk 
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of their cases, direct short sales, because they recognized that those 

transactions on foreign exchanges were not subject to the Exchange Act. 

In holding that such agreements did not constitute “domestic 

transactions” under Morrison, Judge Baer reasoned that this outcome was 

consistent with the Supreme Court’s intention to curtail the extraterritorial 

application of Section 10(b) in order “to avoid interference with foreign 

securities regulation that application of § 10(b) abroad would produce.”  Id. 

at 474.  Recognizing that the Exchange Act was not intended to regulate 

foreign securities exchanges, Judge Baer refused to adopt “a rule that would 

make foreign issuers with little relationship to the United States subject to 

suits here simply because a private party in this country entered into a 

derivatives contract that references the foreign issuer’s stock.”  Id. at 476. 

Judge Baer also declined to exercise supplemental jurisdiction 

over the Hedge Funds’ common law fraud claims, emphasizing the “strong 

connection of all aspects of this action to Germany,” including the fact that 

both the issuer of the relevant securities, VW, and Porsche are located in 

Germany.  Id. at 477.  Judge Baer cited to a letter he received from the 

German Government discussing its strong interest in having issues regarding 

those markets settled in its own courts.  Id. 
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In January 2011, nine of the 23 Glenhill Plaintiffs and all three 

of the Viking Plaintiffs filed a notice of appeal in the Federal Action.  Viking 

Global Equities LP, et al. v. Porsche Automobil Holdings SE, et al., 11-

0397-cv(L).  On February 24, 2012, the United States Court of Appeals for 

the Second Circuit heard oral argument in the consolidated case, and the 

parties are awaiting a decision. 

B. The Trial Court’s Decision 

On August 6, 2012, the trial court issued a Decision and Order 

denying Porsche’s motion to dismiss and motion for summary judgment.  

(R. 10-32.)  In reaching its conclusion with respect to forum non conveniens, 

the trial court “reject[ed] Porsche’s characterization of the issues in this 

action as the manipulation of the German stock market and the trade of 

German securities.”  (R. 23.)  Instead, the trial court concluded that “[a]t the 

core of [the Hedge Funds’] claims are whether New York courts may hold 

responsible a foreign entity, who conducts business globally, for fraudulent 

misrepresentations purportedly aimed at New York plaintiffs.”  (Id. 

(emphasis added).)  The trial court erroneously concluded that Porsche had 

“aimed” its fraudulent misrepresentations “at New York” through a handful 

of telephone calls and e-mails that the Hedge Funds received (id.), because 
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the record reflects that the Hedge Funds initiated the calls with the Porsche 

representative, and the e-mails were sent to a global distribution list.   

In terms of the actions’ connection to New York, the trial court 

noted that the plaintiffs’ “principal places of business are in New York,” and 

the five “critical” plaintiffs’ witnesses “either reside or have offices in New 

York.”  (R. 21-22.)  But the record does not reflect that New York is the 

principal place of business for all of the Hedge Funds.  The trial court 

dismissed the fact that “the critical witnesses that [Porsche] identifies all 

reside in Germany,” on the ground that “large corporations such as Porsche 

with ample resources have minimal difficulty bringing foreign witnesses or 

documents to New York courts,” particularly in light of the fact that 

“Porsche and its wholly-owned affiliates, regularly transact business in New 

York.”  (R. 22.)   

Finally, the trial court reasoned that litigating this action would 

not burden New York courts, because “even if it were concluded that 

German law applies” to the numerous choice-of-law issues that are expected 

to be raised in these actions, “[t]he Commercial Division of this county is 

fully capable, and frequently called upon, to apply another country’s laws.”  

(R. 23.)  The trial court did not address the fact that any New York judgment 



 

-25- 
 

would be unenforceable in Germany or that parallel litigation in Germany 

presents the risk of inconsistent results. 

The trial court next rejected “the contention that plaintiffs’ 

reliance on Porsche’s statements was unreasonable as a matter of law.”  

(R. 26.)  The trial court recognized that although sophisticated parties, such 

as the Hedge Funds, “are indeed held to a higher standard” (R. 27), it 

concluded that “this is not a situation where the plaintiffs ‘failed to make use 

of the means of verification that were available to it’” (R. 29).  The trial 

court, however, failed to address Porsche’s argument that the Hedge Funds 

lacked the requisite relationship of trust or confidence to bring a fraud claim. 

Notice of entry of the August 6, 2012 Decision and Order was 

entered on August 9, 2012.  (R. 7-9.)  On August 24, 2012, Porsche filed its 

Notice of Appeal.  (R. 4-6.) 

STANDARD OF REVIEW 

A trial court’s denial of a motion to dismiss is reviewed de 

novo.  See MatlinPatterson ATA Holdings LLC v. Federal Express Corp., 87 

A.D.3d 836, 839 (1st Dep’t 2011).  “In preliminarily assessing this 

controversy, the facts pleaded in the complaint must be taken as true and are 

accorded every favorable inference . . . .  However, ‘allegations consisting of 

bare legal conclusions as well as factual claims flatly contradicted by 
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documentary evidence are not entitled to any such consideration,’ nor to that 

arguendo advantage.”  Maas v. Cornell Univ., 94 N.Y.2d 87, 91 (1999). 

With respect to the issue of forum non conveniens, this Court 

possesses independent discretion to weigh the relevant factors.  Ghose v. 

CNA Reinsurance Co., 43 A.D.3d 656, 660 (1st Dep’t 2007); see Blais v. 

Deyo, 60 N.Y.2d 679, 680 (1983) (noting that the Appellate Division has 

“discretion” in determining whether to dismiss a claim based on forum non 

conveniens).  Thus, this Court, “in reviewing the motion court’s exercise of 

discretion” regarding the issue of forum non conveniens, “is not limited to 

determining whether the nisi prius court abused that discretion but may, in 

fact, exercise such discretion independently.”  Phat Tan Nguyen v. Banque 

Indosuez, 19 A.D.3d 292, 294 (1st Dep’t 2005); accord Shin-Etsu Chem. Co. 

v. ICICI Bank Ltd., 9 A.D.3d 171, 175 (1st Dep’t 2004). 

ARGUMENT 

I. THE TRIAL COURT ERRED IN FAILING TO DISMISS THE 
COMPLAINTS UNDER THE DOCTRINE OF FORUM NON 
CONVENIENS. 

Because of the overwhelming connections of these actions to 

Germany, this Court should reverse the trial court and exercise its 

independent discretion to dismiss the Complaints in their entirety under the 

doctrine of forum non conveniens.  In concluding that these cases belong in 
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New York, the trial court misunderstood the relationship between Porsche 

and the Hedge Funds, stating that Porsche “sought to target short sellers” 

and “aimed [the alleged misrepresentations] at New York.”  (R. 23, 25.)  The 

trial court’s Decision also failed to address several key factors that weigh 

heavily in favor of dismissal, including:  (i) Germany’s adequacy as an 

alternative forum and its strong interest in adjudicating this controversy, (ii) 

the civil actions that have already been initiated in German courts, and (iii) 

the unenforceability of any U.S. judgment in Germany. 

The doctrine of forum non conveniens, codified in CPLR 327, 

“permits a court to stay or dismiss [an action] where it is determined that the 

action, although jurisdictionally sound, would be better adjudicated 

elsewhere.”  Islamic Rep. of Iran v. Pahlavi, 62 N.Y.2d 474, 478-79 (1984).  

“The burden rests upon the defendant challenging the forum to demonstrate 

relevant private or public interest factors which militate against accepting 

the litigation . . . .”  Id. at 479. 

“Among the factors to be considered are the burden on the New 

York courts, the potential hardship to the defendant, and the unavailability of 

an alternative forum in which plaintiff may bring suit.  The court may also 

consider that both parties to the action are nonresidents and that the 

transaction out of which the cause of action arose occurred primarily in a 
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foreign jurisdiction.”  Id.  New York courts also consider (i) the alternate 

forum’s sovereign interest in the case, see, e.g., Shin-Etsu, 9 A.D.3d at 178; 

(ii) the likelihood that foreign law will apply, id.; and (iii) the likelihood that 

a New York court’s judgment will be unenforceable against the defendant, 

see, e.g., Hernandez v. Cali, Inc., 32 A.D.2d 192, 195 (1st Dep’t 1969).  “No 

one factor is controlling.”  Pahlavi, 62 N.Y.2d at 478-79. 

Applying these factors here, it is hard to imagine cases more 

appropriate than these for dismissal based on forum non conveniens:  the 

Complaints concern disclosures made in Germany by a German company 

about its accumulation of shares of another German company traded in 

Germany, and the alleged manipulation of German securities in German 

markets. 

A. The Hedge Funds’ Dispute with Porsche Has an Insufficient 
Nexus with New York To Justify Burdening New York 
Courts. 

New York courts, which are among the busiest in the country, 

“should not be under any compulsion to add to their heavy burdens by 

accepting jurisdiction of a cause of action having no substantial nexus with 

New York.”  Silver v. Great Am. Ins. Co., 29 N.Y.2d 356, 361 (1972).  

Courts therefore routinely dismiss actions where, as here, “the transaction[s] 

out of which the cause of action arose occurred primarily in a foreign 
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jurisdiction.”  Kinder Morgan Energy Partners, L.P. v. Ace Am. Ins. Co., 55 

A.D.3d 482, 482 (1st Dep’t 2008); see Wyser-Pratte Mgmt. Co. v. Babcock 

Borsig AG, 23 A.D.3d 269, 270 (1st Dep’t 2005). 

The allegations here are almost identical to those in Wyser-

Pratte—a controlling decision of this Court that the trial court failed to even 

mention.  In that case, this Court affirmed the dismissal of a New York-

based investment management fund’s fraud claims against a German 

company, indicating that the action had a “minimal” connection to New 

York.  Wyser-Pratte, 23 A.D.3d at 270.  As described by the trial court:  

(i) the defendant was “a German company which is traded solely on German 

stock exchanges,” (ii) the “vast majority of misrepresentations complained 

of by plaintiff took place in Germany,” (iii) certain of the alleged 

misrepresentations were made during a face-to-face meeting in New York, 

(iv) “most of the documents at issue . . . were drafted in Germany, are 

written in German and will require extensive translation,” and (v) “most of 

the potential witnesses identified by the parties are residents of Germany.”  

Wyser-Pratte, 7 Misc. 3d 1012A, 2004 WL 3312835, at *5. 

As in Wyser-Pratte, these actions are “almost entirely 

concerned with the events, institutions and laws of a foreign nation,” 

meriting dismissal on the grounds of forum non conveniens.  Globalvest 
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Mgmt. Co. L.P. v. Citibank, N.A., 7 Misc. 3d 1023A, 2005 WL 1148687, at 

*3, *5 (Sup. Ct. N.Y. Co. May 12, 2005).  The Hedge Funds chose to 

speculate in VW Shares—securities of a German company that trade 

exclusively on foreign exchanges.  All the alleged misstatements, including 

financial reports, press releases, and newspaper articles, were made outside 

the United States, almost entirely in Germany.  Porsche’s disclosure 

obligations are governed by German and EU law.  Most of the relevant 

documents were drafted in Germany and are written in German, and most of 

the relevant witnesses are located in Germany as well.  Dismissal is 

therefore warranted.  See Deutsche Anlagen-Leasing GMBH v. Kuehl, 111 

A.D.2d 69, 71 (1st Dep’t 1985) (concluding that “New York is an 

inconvenient forum” because “[t]he parties and potential witnesses are 

German, the actions complained of took place primarily in German, German 

law applies and the parties are already engaged in litigation in that nation”). 

The trial court erroneously concluded that the Hedge Funds 

have “establish[ed] a factual nexus between this action and New York” 

primarily on the ground that Porsche purportedly “aimed” “multiple 

misrepresentations . . . directly to plaintiffs in New York.”  (R. 21, 23.)  

Specifically, the trial court noted that Porsche’s representative “participated 

in at least ten telephone conversations with plaintiffs in New York” and that 
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“Porsche representatives transmitted [to plaintiffs] by e-mail press releases 

and newspaper articles.”  (R. 21.) 

But there simply is no support for the trial court’s contention 

that these communications constituted attempts by Porsche to “aim at” or 

“target” the Hedge Funds in New York.  To the contrary, the record 

demonstrates that Porsche made these statements in response to inquiries or 

requests that Plaintiffs directed at Porsche in Germany.  First, the Hedge 

Funds independently initiated the telephone calls with Porsche’s 

representative in Germany.  For example, there is no dispute that an analyst 

at Viking, Andrew Immerman, initially sought a call with Mr. Gaube.  (R. 

1496-97; see also R. 1538-42.)  When Mr. Gaube’s assistant offered Viking 

only a 15 minute phone call, Mr. Immerman pressed for an hour of Mr. 

Gaube’s time, explaining that Viking was considering a “long term” 

investment of several hundred million dollars in Porsche.  (R. 1540.)  It was 

only in response to this apparently misleading e-mail, which mentioned 

nothing about Viking’s real interest in betting hundreds of millions of dollars 

in the form of short positions on VW Shares, that Mr. Gaube agreed to an 

hour-long conversation.  (Id.) 

Moreover, a phone call between Germany and New York is 

even less of a nexus to New York than the face-to-face meeting in New 
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York found to be insufficient in Wyser-Pratte.  See also Fin. & Trading Ltd. 

v. Rhodia S.A., 28 A.D.3d 346, 347 (1st Dep’t 2006) (meetings did not 

“suffice to create a substantial nexus with New York in that the underlying 

transaction occurred primarily in a foreign jurisdiction”). 

Second, it is undisputed that the allegedly misleading e-mails 

that the Hedge Funds received from Porsche were not sent to them 

exclusively.  Rather, the e-mails were translations of public statements made 

in Germany that Porsche disseminated globally to a list of recipients who 

“expressed an interest in being included in this list.”  (R. 1309-10.)  Having 

asked to receive this information, the Hedge Funds cannot complain that 

they were “targets.” 

Nor does the record support the trial court’s conclusion that  the 

Hedge Funds’ “principal places of business are in New York.”  (R. 21.)  For 

example, Viking Plaintiffs allege only that they are managed by “Viking 

Global Investors LP, a limited partnership established under the laws of 

Delaware with offices located at 280 Park Avenue, New York, NY 10017 

. . . and in Greenwich, Connecticut.”  (R. 44 (VC ¶2) (emphasis added).)  In 

fact, 14 of the 26 Hedge Funds are not even registered to do business here,4 

and the trial court itself acknowledged that some of the Hedge Funds have 
                                                 
4   See http://www.dos.ny.gov/corps/bus_entity_search.html. 
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principal places of business outside the country.  (R. 13 n.2.)  In any event, 

CPLR 327(a) expressly provides that “[t]he domicile or residence in this 

state of any party to the action shall not preclude the court from staying or 

dismissing the action” pursuant to the doctrine of forum non conveniens.  

Even when a plaintiff is a resident of New York, courts will dismiss an 

action if it lacks more than a limited connection to the forum state.  See, e.g., 

Blueye Navigation, Inc. v. Den Norske Bank, 239 A.D.2d 192, 192 (1st 

Dep’t 1997).  Dismissal is especially appropriate here where ten of the 

Hedge Funds are organized in foreign tax havens.  (R. 538-41, 1170-77, 

1366-73.) 

Furthermore, it is of minimal significance that the Hedge Funds 

allegedly “conducted their due diligence and made their investment 

decisions in New York.”  (R. 22.)  These activities have no bearing on the 

location of the transactions into which the Hedge Funds purportedly entered 

as a result of Porsche’s alleged misrepresentations:  short sales in VW 

Shares and swaps referencing such shares.  VW Shares trade exclusively 

abroad, and the Hedge Funds do not allege that the counterparties to their 

swaps were U.S. entities or that the swaps occurred in the United States, 

much less New York. 
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B. The Trial Court Disregarded Germany’s Adequacy as an 
Alternative Forum and Its Significant Interest in These 
Matters. 

The trial court also failed to address the adequacy of Germany 

as an alternative forum for resolving these cases, which is “an important 

consideration” for dismissal on forum non conveniens grounds.  Shin-Etsu, 9 

A.D.3d at 178.  This Court has repeatedly dismissed cases in favor of a 

German forum.  See, e.g., Wyser-Pratte, 23 A.D.3d at 270; Adriana Dev. 

Corp. N.V. v. Gaspar, 81 A.D.2d 235, 241 (1st Dep’t 1981). 

Moreover, the German Government wrote to the trial court to 

request that, “[g]iven the close factual relationship with Germany,” the 

Hedge Funds’ claims be dismissed “on the grounds of ‘forum non 

conveniens.’”  (R. 41.)  The letter affirms the German Government’s “strong 

interest in the conduct of German businesses and trade in German securities 

being controlled by the German courts.”  (R. 42.)  The letter further explains 

that German law enforcement officials are “following up the allegations 

against Porsche with all due vigor.”  (Id.) 

The trial court’s Decision fails even to mention the German 

Government Letter and is essentially silent with respect to the important 

factor of a foreign sovereign’s interest in the cases. 
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Germany’s interest in regulating its own capital markets is 

reflected in its establishment of robust statutory and regulatory regimes 

governing the conduct that the Hedge Funds allege here.  Porsche is subject 

to German disclosure rules, as well as substantive rules governing trading.  

(R. 512-13, 515-16.)  Germany’s clear and strong interest in redressing any 

wrong regarding trading in securities listed on its stock exchanges is 

underscored by 2002 legislation introducing special liability for damages 

caused by misstatements in the capital markets.  (R. 500.)  This law was 

enacted “to strengthen the capital markets of Germany and to increase their 

competitiveness across Europe and the world,” and to enhance “investor 

protection by increasing the transparency of securities markets and by 

creating the prerequisites for enforcing the prohibition of market 

manipulations and abuses of ad hoc disclosures.”  (R. 500-01 (internal 

quotation marks omitted).) 

This Court should accord deference to Germany’s undeniable 

interest in resolving these actions.  See, e.g., Garmendia v. O’Neill, 46 

A.D.3d 361, 361 (1st Dep’t 2007) (“Uruguay has an interest in adjudicating 

claims involving its own banking institutions”); Fin. & Trading Ltd., 28 

A.D.3d at 347 (“[France] has an interest in regulating stock offerings of 

French companies on the Paris stock market”); Phat Tan Nguyen, 19 A.D.3d 



 

-36- 
 

at 295 (“France clearly has an interest in regulating its own banking 

institutions”); Shin-Etsu, 9 A.D.3d at 178 (“Indian courts are keenly 

interested in governing the affairs of [India’s] financial institutions to insure 

uniformity and consistency in the processing of financial transactions and in 

the interpretation of Indian banking statutes and laws.”). 

C. The Alleged Conduct at Issue Here Has Already Given Rise 
to Related Litigation in Germany. 

Although the trial court failed to acknowledge the existence of 

related proceedings in another jurisdiction, this factor is highly pertinent to 

the question of forum non conveniens.  See Ghose, 43 A.D.3d at 660 

(dismissing where “[s]uits are also pending in Australia,” against the 

defendants and others); Fin. & Trading Ltd., 28 A.D.3d at 347 (dismissing 

where litigation and investigations pending in France “will address the 

underlying facts, including the alleged fraudulent disclosures”).  The 

pendency of related actions elsewhere demonstrates the adequacy of the 

alternative forum, illustrates that forum’s interest in resolving the dispute, 

and presents the “risk that conflicting rulings might be issued by courts of 

two jurisdictions.”  World Point Trading PTE, Ltd. v. Credito Italiano, 225 

A.D.2d 153, 161 (1st Dep’t 1996). 

At the time Porsche brought its motions in Supreme Court, 

several investors had already initiated, or taken steps to initiate, civil law-
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based proceedings in Germany against Porsche, raising allegations similar to 

those in the Complaints.  (R. 492-94.)  The trial court did not address these 

proceedings in its decision.  Since that time, numerous other actions have 

arisen in Germany.5  Notably, in December 2011, several hedge funds that 

are parties to the Federal Action filed a claim for damages in German court 

that substantially mirrors the Hedge Funds’ Complaints here (“German 

Action”).6 

The risk of inconsistent results stemming from these dual 

proceedings is undeniable.  The German Action is based on a theory of 

recovery that is directly opposite to that advanced by the Hedge Funds here, 

claiming that Porsche misled the market on October 26, 2008, when it 

announced its intention to “aim . . . to increase to 75 percent in 2009, paving 

                                                 
5  Landgericht Braunschweig, Elliott Assocs., L.P., et al. v. Porsche 
Automobil Holding SE, No. 5 O 552/12; ARFB Anlegerschutz UG 
(haftungsbeschränkt) v. Porsche Automobil Holding SE, No. 5 O 3086/11; 
MyCapital MC SA v. Porsche Automobil Holding SE,  No. 5 O 2894/11; 
ARFB Anlegerschutz UG (haftungsbeschränkt) v. Porsche Automobil 
Holding SE & Volkswagen AG, No. 5 O 2077/11; Cukierman v. Porsche 
Automobil Holding SE & Maple Bank GmbH, No. 5 O 1110/11.   
6 “A court may take judicial notice of a document filed in another court 
‘not for the truth of the matters asserted in the other litigation, but rather to 
establish the fact of such litigation and related filings.’”  Liberty Mut. Ins. 
Co. v. Rotches Pork Packers, Inc., 969 F.2d 1384, 1388 (2d Cir. 1992); see 
also Walker ex rel. Velilla v. City of New York, 46 A.D.3d 278, 282 (1st 
Dep’t 2007). 
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the way to a domination agreement” if economic conditions were “suitable” 

(R. 181), because Porsche actually did not intend to take over VW (R. 1566).  

It is therefore conceivable that Porsche could be found liable in the cases 

before this Court on the theory that Porsche intended to seek a 75% stake in 

VW Shares prior to the October 26, 2008 announcement, and found liable in 

Germany on the theory that Porsche did not intend to do so.  In the face of 

such real risk of contrary results, this case should be dismissed on forum non 

conveniens grounds.  See World Point Trading, 225 A.D.2d at 161. 

D. Resolution of the Hedge Funds’ Claims Requires 
Application of German Law. 

“The applicability of foreign law is an important consideration 

in determining a forum non conveniens motion, and weighs in favor of 

dismissal.”  Shin-Etsu, 9 A.D.3d at 178.  “For this reason, New York courts 

commonly dismiss actions that may require interpretation of foreign law.”  

Citigroup Global Mkts., Inc. v. Metals Holding Corp., 12 Misc. 3d 1168A, 

2006 WL 1594442, at *10 (Sup. Ct. N.Y. Co. June 8, 2006); see also Tilleke 

& Gibbins Int’l Ltd. v. Baker & McKenzie, 302 A.D.2d 328, 329 (1st Dep’t 

2003) (Thai law).  Courts need not determine conclusively which 

sovereign’s law applies to consider this factor.  See, e.g., Pahlavi, 62 N.Y.2d 

at 480. 
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Under New York’s “interest analysis,” which selects the “law 

of the jurisdiction which . . . has the greatest concern with the specific issue 

raised in the litigation,” Babcock v. Jackson, 12 N.Y.2d 473, 481 (1963), it 

is clear that German law would govern in this case.  When “conduct-

regulating” rules such as fraud are at issue, the law of the jurisdiction where 

the alleged fraud occurred applies because “[t]he interest in regulating 

behavior taking place within a state’s borders[] is not vindicated by applying 

the law of a jurisdiction in which the behavior being regulated did not 

occur.”  Chase Manhattan Bank v. N.H. Ins. Co., 749 N.Y.S.2d 632, 634 

(Sup. Ct. N.Y. Co. 2002). 

Because the alleged fraud occurred in Germany, Germany has 

the greatest interest in regulating that conduct.  Judge Baer thus correctly 

found that German law applies to the Hedge Funds’ claims, stating that “the 

merits of Plaintiffs’ common law fraud claims would require the Court to 

analyze German law governing securities fraud . . . .”  Elliott Assocs., 759 F. 

Supp. 2d at 477. 

In denying Porsche’s motion, Justice Ramos noted that, “even if 

it were concluded that German law applies, this would not be an 

inconvenience attributable to the forum.”  (R. 23.)  But this Court has on 

numerous occasions reaffirmed the intuitive principle that the applicability 
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of another forum’s law weighs in favor of dismissing an action.  See Shin-

Etsu, 9 A.D.3d at 178. 

E. The Court Below Ignored That a U.S. Judgment Would Be 
Unenforceable in Germany. 

Dismissal on forum non conveniens grounds is appropriate 

where there is a “possibility that [the court’s] judgment may be ineffectual 

. . . .”  Pahlavi, 62 N.Y.2d at 482; see also In re Alcon S’holder Litig., 719 F. 

Supp. 2d 263, 276 (S.D.N.Y. 2010) (“Questions surrounding the 

enforceability of a judgment rendered by this Court also weigh in favor of 

dismissal.”); Hernandez, 32 A.D.2d at 195 (accord). 

In its decision, the trial court made no mention of the fact that 

German law governing securities fraud cases provides for exclusive 

jurisdiction in German courts, rendering a U.S. judgment against Porsche 

unenforceable in Germany.  (R. 498-500.)  This law is intended “to prevent 

forum shopping” and “to prevent the ‘regulatory function’ of the German 

law of civil procedure from being pushed aside.”  (R. 501.)  Unlike the trial 

court, Judge Baer took this fact into account in dismissing the Federal 

Action, stating that “Germany provides for exclusive jurisdiction of 

securities fraud cases in its own courts, making any judgment from [a U.S. 

court] unenforceable in Germany.”  Elliott Assocs., 759 F. Supp. 2d at 477. 
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F. The Relevant Witnesses and Documents Are Located in 
Germany.  

Dismissal of these actions is further warranted because many of 

the key witnesses live in Germany and are beyond the reach of New York’s 

subpoena power.  For example, Porsche’s former Chief Executive Officer, 

Dr. Wiedeking, and its former Chief Financial Officer, Mr. Haerter, whom 

the Hedge Funds claim were the “masterminds” of the alleged scheme (R. 

84, 96 (GC ¶¶5, 24); R. 58 (VC ¶37)), are German citizens and residents 

who cannot be compelled to testify in a New York forum, see Elliott 

Assocs., 759 F. Supp. 2d at 472.  “The likely inability of [Porsche] to compel 

these critical witnesses to testify in New York . . . will unfairly prejudice 

[Porsche’s] ability to defend against [the Hedge Funds’] charges, strongly 

militating in favor of having this case heard [abroad].”  Globalvest, 2005 

WL 1148687, at *7.  This Court’s lack of jurisdiction over key witnesses 

thus weighs in favor of dismissal.  See, e.g., Nicholson v. Pfizer, Inc., 278 

A.D.2d 143, 143 (1st Dep’t 2000) (reversing denial of motion to dismiss 

where key witnesses were “beyond the reach of New York’s subpoena 

power”). 

Dismissal is also appropriate because “most of the documents at 

issue here were drafted in Germany, are written in German and will require 

extensive translation.”  Wyser-Pratte, 2004 WL 3312835, at *5; Fin. & 
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Trading Ltd., 28 A.D.3d at 347 (dismissal appropriate where “the majority 

of the relevant documents and witnesses would be French”).  Furthermore, 

documents located in Germany are subject to German and EU data privacy 

laws, which impose substantial restrictions on the transfer of routine 

business documents, such as emails, to the United States.  (R. 497-98.)  

Balancing the inevitable conflicts between foreign data privacy laws with 

New York discovery rules will impose a significant burden on the parties, 

including motion practice to determine the scope of application of German 

data privacy laws to German documents. 

The trial court thought that the burden on Porsche arising from 

transporting documents and witnesses to New York was “minimal,” because 

Porsche is a “large corporation[]” with “ample resources.”  (R. 22.)  While 

this Court has stated that the burden on “multinational corporations” in this 

context is reduced in light of their resources, Intertec Contracting v. Turner 

Steiner Int’l, 6 A.D.3d 1, 4 (1st Dep’t 2004), the cases cited by the trial court 

do not take into account the significant impediments posed by the data 

privacy laws discussed above.   

In fact, other courts have dismissed cases against corporate 

defendants on the basis of forum non conveniens, citing the “additional costs 

of conducting discovery in New York, including, without limitation, the 
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intensity and expense of U.S. discovery, and compliance with foreign (i.e., 

non-U.S.) privacy laws.”  In re Herald, Primeo, & Therma Secs. Litig., 2011 

WL 5928952, at *15 (S.D.N.Y. Nov. 29, 2011); see Erasquin v. Notz, Stucki 

Mgmt., Ltd., 806 F. Supp. 2d 712, 728 (S.D.N.Y. 2011) (citing the 

substantial burden of “compl[ying] with foreign privacy laws”).   

Moreover, this Court has never suggested that a corporation is 

not entitled to avail itself of the doctrine of forum non conveniens and has, in 

fact, routinely granted motions to dismiss made by such party.  See, e.g., 

Ghose, 43 A.D.3d at 659 (multinational businesses); Zelouf v. Republic 

Nat’l Bank of N.Y., 225 A.D.2d 419, 419 (1st Dep’t 1996) (international 

bank). 

In sum, because the trial court erred by disregarding many 

relevant factors demonstrating that Germany is the appropriate forum, this 

Court should dismiss the Hedge Funds’ Complaints. 

II. IN THE ALTERNATIVE, THE COURT BELOW ERRED IN 
FAILING TO DISMISS THE COMPLAINTS FOR FAILING 
TO ESTABLISH REASONABLE RELIANCE. 

A. Absent Privity or Some Relationship of Trust and 
Confidence, These Sophisticated Hedge Funds Could Not 
Rely on Porsche’s Alleged Misstatements.  

While New York courts have permitted sophisticated parties to 

sue for fraud only where the parties were in contractual privity or had a 
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relationship of trust and confidence, see, e.g., DDJ Mgmt., LLC v. Rhone 

Group L.L.C., 15 N.Y.3d 147, 154-56 (2010), no such relationship exists 

between Porsche and the Hedge Funds.  Fatally for their fraud claim, the 

Hedge Funds do not allege that Porsche was a counterparty to any of their 

risky bets, their fiduciary or their advisor.  The trial court did not address 

this issue in its Decision, and the trial court’s failure to take into account the 

absence of such relationship was error. 

The law does not permit everyone in the world to assert claims 

on account of someone else’s alleged misdeed; it requires a reasonable basis 

for reliance.  “In assessing whether reliance on allegedly fraudulent 

misrepresentations is reasonable or justifiable, New York takes a contextual 

view, focusing on the level of sophistication of the parties, the relationship 

between them, and the information available at the time of the operative 

decision.”  JP Morgan Chase Bank v. Winnick, 350 F. Supp. 2d 393, 406 

(S.D.N.Y. 2004) (emphasis added); see Bank Hapoalim (Switzerland) Ltd. v. 

Banca Intesa S.P.A., 22 Misc. 3d 1104(A), 2008 WL 5460096, at *4 (Sup. 

Ct. N.Y. Co. Dec. 23, 2008) (Cahn, J.) (same); Granite Partners, L.P. v. 

Bear, Stearns & Co., 58 F. Supp. 2d 228, 259 (S.D.N.Y. 1999) (under New 

York law, relevant factors include “the plaintiff’s sophistication and 
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expertise in finance, the existence of a fiduciary relationship, and whether 

the plaintiff initiated the transaction”). 

Where, as here, there was no relationship between the parties, 

the Hedge Funds’ “wholesale reliance” on Porsche’s alleged 

misrepresentations would not even “border on reasonable.”  Granite 

Partners, 17 F. Supp. 2d 275, 291 (S.D.N.Y. 1998) (dismissing fraud claims 

on reliance grounds, stressing the absence “of a special or fiduciary 

relationship” between the parties). 

In DDJ, the Court of Appeals permitted sophisticated investors 

to bring a fraud claim against a borrower, because those investors had 

“obtained [contractual] representations and warranties to the effect that 

nothing in the [borrower’s] financials was materially misleading.”  15 

N.Y.3d at 156.  As Justice Ramos recognized at oral argument, but not in his 

Decision, DDJ is not controlling here, because the Hedge Funds were “not 

in a contractual relationship with Porsche” (R. 1621), and “[i]f you’re not in 

privity with someone or you don’t have that kind of relationship, you’re not 

in a position to take that extra step [of requesting representations and 

warranties], and therefore you’re assuming a great risk . . .”  (R. 1622).7 

                                                 
7 Likewise, courts have permitted sophisticated plaintiffs to bring fraud 
claims against agents of parties in privity with those plaintiffs.  See, e.g., 

(continued...) 
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Other cases where New York courts permitted sophisticated 

parties to bring fraud claims have involved an even closer relationship 

between the parties, namely, a fiduciary duty.  For example, in Brunetti v. 

Musallam, 11 A.D.3d 280 (1st Dep’t 2004), this Court allowed a shareholder 

in a closely held corporation to bring a fraud claim against other 

shareholders, emphasizing that the “relationship between shareholders in a 

close corporation, vis-à-vis each other, is akin to that between partners and 

imposes a high degree of fidelity and good faith.”  Id. at 281 (internal 

citations and quotation marks omitted). 

In a recent decision bearing a substantial similarity to this case, 

a federal court dismissed a common-law fraud claim, because a sophisticated 

plaintiff had no relationship with the defendant.  See Sofaer Global Hedge 

Fund v. Brightpoint, Inc., 2011 WL 2413831, at *9 (S.D. Ind. June 10, 

2011) (applying Indiana law).  There, a hedge fund loaned $10 million to a 

third party after the defendant, who knew that the fund was contemplating 

making this loan, represented in a telephone call with the fund that it 

intended to acquire the third party’s subsidiary and that the deal was “99.9% 

done.”  Id. at *2.  The defendant ultimately did not complete the acquisition, 
                                                 
(...continued) 
Swersky v. Dreyer & Traub, 219 A.D.2d 321 (1st Dep’t 1996) (attorney 
negotiating sale of stock). 
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and, as a result, the third party did not repay the loan.  The court held that 

the hedge fund’s claimed reliance was unreasonable because:  (i) the hedge 

fund was “the paradigmatic sophisticated entity, not an uneducated or 

vulnerable individual;” (ii) there was “no relationship whatsoever” between 

the parties “prior to the call;” and (iii) the hedge fund bet on a contingent 

deal and “simply had to understand that there was some risk that the deal 

would fall apart.”  Id. at *9.  Emphasizing that the hedge fund had “rolled 

the dice” on a risky investment “and lost,” the court concluded that allowing 

the fund to bring a fraud claim would impermissibly encourage sophisticated 

parties to “shield their eyes from facts and ignore the obvious questions, 

only to claim reliance and sue later.”  Id. at *9-10. 

The present case is indistinguishable in all material respects.  

As Justice Ramos recognized at argument, the Hedge Funds “have no 

relationship with Porsche.  None.”  (R. 1620.)  He likewise recognized at 

argument, but not in his Decision, that the handful of private telephone calls 

with a Porsche representative—initiated by the Hedge Funds—do not 

“create something very much like privity.”  (R. 1623.)  To the contrary, the 

Hedge Funds were market speculators who placed risky bets on the price of 

VW Shares. 
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The only context in which New York courts have found 

reasonable reliance by sophisticated plaintiffs, absent some privity or special 

relationship, involves independent auditors and rating agencies.  See, e.g., 

Ultramares Corp. v. Touche, 255 N.Y. 170 (1931); RGH Liquidation Trust 

v. Deloitte & Touche LLP, 71 A.D.3d 198 (1st Dep’t 2009).  But such cases 

simply do not apply here.  “Corporate financial statements are one of the 

primary sources of information available to guide the decisions of the 

investing public,” and “the independent auditor assumes a public 

responsibility transcending any employment relationship with the client,” 

performing the role of a “public watchdog” with “total independence.”  

United States v. Arthur Young, 465 U.S. 805, 810, 817-18 (1984). 

Although New York courts have generally said that “privity or 

a relationship which is the functional equivalent of privity is not an element 

of fraud,” John Blair Commc’ns, Inc. v. Reliance Capital Grp., 157 A.D.2d 

490, 492 (1st Dep’t 1990), this principle is stated in wholly inapposite cases 

involving auditors, unsophisticated plaintiffs, or some form of privity 

between the parties.  See, e.g., id. (fraud claim against auditor); Velazquez v. 

Decaudin, 49 A.D.3d 712, 714-16 (2d Dep’t 2008) (unsophisticated 

plaintiff); Uniflex, Inc. v. Olivetti Corp., 86 A.D.2d 538, 538-39 (1st Dep’t 

1982) (parties in privity). 
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The trial court cited no decision—and Porsche is aware of 

none—where a New York court permitted speculators to bring a fraud action 

against a third party, having no relationship to them, on the ground that the 

speculator relied on some statement about a business plan contingent on 

future events.  By creating such a new rule, the trial court’s Decision would 

in effect function as a form of insurance for speculators, enabling (and 

encouraging) them to place reckless bets and transfer the risk of limitless 

loss to an unrelated party.  Such “insurance” could lead to collusion among 

speculators, with the winning counterparty coming away with handsome 

profits and the losing party seeking to recoup its losses from a stranger that 

had nothing to do with the underlying bet.  New York tort law should not be 

expanded to allow for such an absurd result.    

B. In Any Event, Because the Public Record Made Clear That 
Porsche Might Seek To Acquire a 75% Stake in VW Shares, 
the Hedge Funds Could Not Have Reasonably Believed that 
Porsche Had Definitively Ruled Out Aiming To Acquire 
That Interest. 

The trial court correctly recognized that “[w]here a 

sophisticated plaintiff enjoys access to critical information but fails to take 

advantage of that access, New York courts are particularly disinclined to 

entertain claims for fraud.”  (R. 27); see also Dragon Inv. Co. II LLC v. 

Shanahan, 49 A.D.3d 403, 404 (1st Dep’t 2008). 
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But the trial court erred in concluding that the Hedge Funds 

“sufficiently state[d] the element of reasonable reliance in order to survive 

the pleading stage.”  (R. 30.)  The trial court’s determination that “there was 

no public information, or other available information . . . , that would have 

allowed [Plaintiffs] to ascertain the truth” (R. 28), disregarded the 

voluminous public record that made the Hedge Funds’ alleged reliance 

unreasonable as a matter of law. 

The Hedge Funds were on notice that Porsche could seek to 

acquire a stake in VW Shares higher than 50% or even a 75% stake based 

upon:  (i) Porsche’s pattern of continually and publicly increasing its stated 

goals with respect to its stake in VW, after reconsidering such goals and 

responding to various factors; (ii) Porsche’s continuing attempts to nullify 

the minority-blocking provision of the VW Act, thereby allowing Porsche to 

control VW with a 75% stake; (iii) Porsche’s statements expressly allowing 

for the possibility that Porsche would continue to accumulate a larger stake 

in VW; and (iv) widespread public observation by market participants and 

analysts that Porsche might end up acquiring a 75% stake.  Nothing 

allegedly discussed during the Hedge Funds’ phone calls with Mr. Gaube 

could alter or overcome this record. 
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The Hedge Funds themselves acknowledge that they 

“review[ed] all available sources of reliable information” before taking short 

positions in VW securities (R. 50 (VC ¶22)), and “took into account 

statements that Porsche made, privately and publicly, about its plans with 

respect to VW and its ownership of VW shares” (R. 138 (GC ¶130)).  

Because the total mix of information in the public domain indicated that 

Porsche might well seek a 75% stake in VW, the Hedge Funds could not 

have reasonably relied upon what they claim (erroneously) were Porsche’s 

“false” statements.  See Atari Corp. v. Ernst & Whinney, 981 F.2d 1025, 

1030 (9th Cir. 1992) (“If [an] investor already possesses information 

sufficient to call the representations into question, he cannot claim later that 

he relied on or was deceived by the lie.”).  No triable issue exists “since the 

evidence establishes that [the Hedge Funds’] reliance on any such alleged 

misrepresentations was unreasonable.”  Global Minerals & Metals Corp. v. 

Holme, 35 A.D.3d 93, 99 (1st Dep’t 2006). 
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1. Porsche Continually and Publicly Announced 
Changes in Its Previously Stated Goals for Acquiring 
VW Shares. 

Based on the public record, there was no basis for these 

sophisticated Hedge Funds to believe that Porsche’s intentions regarding 

VW Shares would remain static.  Before and through March 2008 (the 

beginning of the Relevant Period), after reconsidering its goals and 

responding to various factors, Porsche continually and publicly announced 

changes to its previously-stated goals for acquiring VW Shares:  initially 

seeking only 20% of VW Shares, but later revising that goal and publicly 

announcing, in March 2007, its decision to increase its stake to 31%, and, in 

March 2008, its decision to increase its “stake in VW to more than 50%.”  

(R. 157-59; R. 51-52 (VC ¶26(a)); R. 115-16, 119 (GC ¶¶74, 83).) 

Moreover, on September 17, 2008, CEO Wiedeking was 

reported as stating, “Our goal continues to be to increase our stake in 

Volkswagen to more than 50%.  Today’s step [of further increasing 

Porsche’s stake in VW to 35.14%] is a further milestone along this road.”  

(R. 917-19.)  And, on October 16, 2008, CEO Wiedeking further reinforced 

these sentiments when he reportedly stated that there was talk of “50% plus 

X and naturally above that,” suggesting that Porsche would “continue on its 

way.”  (R. 881-86.) 
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2. Porsche Made Clear to Investors That It Might Seek 
To Acquire 75% of VW Shares, by Publicly 
Announcing Its Desire To Nullify the VW Act. 

Before the start of the Relevant Period, Porsche disclosed that it 

sought to nullify the minority-blocking provision of the VW Act, the effect 

of which would be to set the stage for a potential takeover of VW.  (R. 812-

13, 816-17.)  Numerous market analysts, both before and during the 

Relevant Period, reported that Porsche’s attempts to rescind the VW Act 

would pave the way for Porsche to take control of VW.  As early as October 

2007, for example, a UBS analyst wrote, “[w]e believe Porsche could ‘push 

the button’ on its VW options as soon as the VW law is clarified.”  (R. 943; 

see R. 917-22, 940-74, 981-1000.) 

The public record reflects Porsche’s “campaign[] for the 

abolition of the Volkswagen law.”  (R. 923-26.)  On October 14, 2007—four 

months before the Relevant Period—the press reported CEO Wiedeking’s 

statement that if the VW Act were struck, “we will look at what makes 

sense . . . .  We already have a lot of options to purchase shares at less than 

their current price.  We are prepared.”  (R. 927-30.)  On October 23, 2007, 

the ECJ ruled that the VW Act violated EU law and Porsche issued a press 

release that same day announcing its approval.  (R. 780-84, 795-804, 931-

32.) 
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In March 2008, shortly after announcing its intention to acquire 

more than 50% of VW Shares, Porsche publicly petitioned VW to amend its 

bylaws by permitting control over VW on the basis of a 75% share 

ownership.  (R. 814-15.)  When Lower Saxony objected to the proposal, 

Porsche took Lower Saxony to court.  (R. 816-22.)  The significance of this 

step was clear to the market.  As an analyst noted on April 28, 2008, 

“Porsche’s willingness to consider legal action in its battle to alter the VW 

Law . . . would indicate that we are entering the endgame in [Porsche’s] 

attempts to effect a full takeover [of VW].”  (R. 933-35.) 

The only reasonable interpretation of the public record was that 

Porsche’s intentions with respect to its shareholding in VW depended in 

significant part on the status of the VW Act and, as long as efforts were 

under way to rescind the VW Act, Porsche would continue to seek to 

increase its stake in VW Shares, possibly above the 75% threshold.  See 

Schlaifer Nance & Co. v. Estate of Warhol, 119 F.3d 91, 99-100 (2d Cir. 

1997) (holding that the existence of numerous “red flags” made plaintiff’s 

reliance unreasonable). 
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3. Porsche’s Public Disclosures Expressly Left Open the 
Possibility That Porsche Would Accumulate More 
VW Shares in the Future.   

As reflected in the public record, Porsche’s statements about its 

intentions to acquire VW Shares were subject to change and depended in 

part on factors beyond its control, including economic conditions, the 

support of its shareholders, and the status of the VW Act. 

While calling the goal of acquiring 75% of VW Shares 

“unrealistic” prior to its October 26, 2008 announcement (R. 129, 130, 132 

(GC ¶¶105, 109, 113); R. 64 (VC ¶48(j-m)), Porsche continued to put 

investors on notice that it might seek to do so by plainly stating that it did 

“not want to rule out th[e] possibility” of acquiring 75% of VW Shares “at 

the end of the day, some point in the future” or “obstruct our path for this.”  

(R. 130 (GC ¶109); R. 64 (VC ¶48(l)); R. 567-68; 585; 1001-06). 

Indeed, Porsche’s alleged misstatements—replete with 

qualifying terminology—did not preclude the possibility that Porsche’s 

plans regarding VW could change in the future.  For example: 

• September 18, 2008 Reuters article reporting on statements by 

CFO Haerter:  Reaching a domination agreement was “only a 

theoretical possibility” and “‘completely unrealistic’ given the 

share ratio of VW.”  (R. 936-39 (emphasis added); R. 64 (VC 

¶48(k));   
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• October 2, 2008 interview of CEO Wiedeking:  “We do not 

want to rule out this possibility at the end of the day, some point 

in the future” of acquiring a 75% share, but “for the moment” 

domination is a “theoretical possibility.”  (R. 1007-8 (emphasis 

added); R. 103 (GC ¶109));   

• October 5, 2008 interview of CEO Wiedeking:  “We would be 

poor businessmen if we would say now that we exclude the 

long-term possibility.  75 percent is out the question today, 

that’s for sure.  But we want to preserve the theoretical 

possibility.” ((R. 1007-8 (emphasis added); R. 132 (GC ¶114)); 

• October 16, 2008, press reports of CEO Wiedeking’s statement 

that Porsche would increase its stake in VW Shares “to 50% 

plus X and naturally above that.”  (R. 881-86.) 

Based on the language of Porsche’s own disclosures, no 

reasonable investor, much less these sophisticated Hedge Funds, could have 

blindly believed Porsche’s statements to mean that Porsche had definitively 

ruled out the possibility of aiming to acquire 75% of VW Shares—again, a 

goal that Porsche never reached.  In particular, it was absurd for the Hedge 

Funds to construe Porsche’s statements about increasing its share “to over 

50%,” “more than 50%” and “cross[ing] the 51% threshold” as meaning that 

Porsche would only aim to acquire “slightly more than []50%”—but not 
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significantly more than 50%—as alleged in their Complaints.  (R. 124-25, 

126, 130-31 (GC ¶¶96-97, 99-100, 109-10).) 

4. These Sophisticated Hedge Funds Cannot Claim To 
Have Been “Victims” of Fraud When Market 
Observers Widely Understood That Porsche’s Likely 
Eventual Goal Would Be To Take Over VW. 

As early as 2007, market analysts concluded that Porsche had 

not ruled out a 75% stake.  (R. 614-17 (“Porsche is striving for 50% of VW 

for now, but fundamentally wants to acquire a majority of more than 75%”); 

see also R. 591-613, 618-46, 1009-15.)  Even the New York Times, in an 

October 24, 2007 article, recognized that “few analysts doubt Porsche’s 

ultimate goal.  The carmaker . . . has options to buy many more Volkswagen 

shares.”  (R. 780-84.)  A JP Morgan analyst reported in February 2008 that 

“we continue to believe that a 51% stake would only be a preliminary step to 

gaining undisputed control of VW’s cash flow, which would require at least 

75% of voting rights.”  (R. 655, 688, 691, 694, 720, 1016-17.)  Others in the 

media concluded in March 2008 that a 75% stake was “well worth it to 

Porsche.”  (R. 1018-20; see also R. 1021-1035.) 

Not only was the market aware that Porsche could at any point 

decide to acquire a 75% interest in VW Shares, but it was also widely known 

that Porsche had entered into cash-settled options relating to VW Shares.  

Although German law did not require Porsche to disclose that it held cash-
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settled options, Porsche did so, allowing the market to further understand its 

VW acquisition strategy. 

Throughout 2007, when Porsche owned 31% of VW Shares, 

analysts predicted that Porsche would use options to increase its stake to 

over 50%.  (R. 940-959, 1036-1058 (noting that “[w]hoever buys options 

also wants to use them” and concluding that Porsche would “increase its 

holdings to 75%”), 1064-1068.)  It was widely speculated in March 2008 

that Porsche had “huge option[s] positions,” and a month later, based upon 

publicly available information, Goldman Sachs calculated that Porsche could 

have options relating to up to 19.3% in VW shares.  (R. 1082; see also R. 

692, 1091-94.) 

And, on October 17, 2008—just days before the October 26, 

2008 announcement that the Hedge Funds claim triggered the “short 

squeeze”—Bernstein Research calculated that Porsche owned call options 

relating to 27.7% of VW Shares—a difference of less than 4% from the 

amount of cash-settled options (31.5%) that Porsche disclosed on October 

26, 2008.  (R. 1100-01; R. 571-72.) 

Regardless of whether Mr. Gaube, during the alleged phone 

calls from Germany with investment advisors of the Hedge Funds, expressly 

repeated any of the caveats about the future stated by Porsche and CEO 
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Wiedeking and CFO Haerter during that year and continuing up to just 

before the last phone call, Mr. Gaube’s alleged statements could not alter the 

foregoing facts and overcome the public record starkly facing the Hedge 

Funds.8  See, e.g., Banque Franco-Hellenique de Commerce Int’l et 

Maritime, S.A. v. Christophides, 106 F.3d 22, 26-27 (2d Cir. 1997). 

Nor could the Hedge Funds claim that they relied on assurances 

during these calls, because, under German or U.S. law, they could not trade 

on confidential information that they supposedly learned from a Porsche 

representative.  See, e.g., Section 14 of the German Securities Trading Act 

(prohibiting insider trading); Wey v. N.Y. Stock Exch. Inc., No. 

0602510/2005, 2007 WL 4101655 (Sup. Ct. N.Y. Co. Nov. 7, 2007) 

(dismissing a fraud claim where, as here, plaintiff first attempted to seek 

inside information for trading purposes and subsequently sued the insider, 

claiming to have been deceived by the insider’s allegedly false statements). 

Thus, because the Hedge Funds “ha[d] the means available to 

[them] of knowing, by the exercise of ordinary intelligence,” that Porsche’s 

moving beyond 50% and aiming for a 75% stake in VW Shares was a real 

                                                 
8   To the extent that Mr. Gaube spoke to any of these Hedge Funds, one 
Hedge Fund cannot rely on statements to another Hedge Fund as the basis 
for its fraud claim.  See Warren v. Forest Lawn Cemetery & Mausoleum, 
222 A.D.2d 1059, 1059 (4th Dep’t 1995).  
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possibility, they cannot now “complain that [they were] induced to enter into 

[their short positions] by misrepresentations.”  DDJ Mgmt., 15 N.Y.3d at 

153-54. 

C. The Hedge Funds’ Undeniable Sophistication and the 
Riskiness of Their Highly Speculative Transactions Further 
Confirm That Their Alleged Reliance on Porsche’s 
Purported Misstatements Was Unreasonable. 

As the Hedge Funds recognize, “[a] short sale creates the risk of 

a theoretically unlimited loss, in that the price of the underlying security 

could increase without limit . . . .”  (R. 50 (VC ¶20).)  The risk assumed by 

the Hedge Funds was heightened by the limited public float of VW Shares. 

During the Relevant Period, Lower Saxony owned 20% of VW 

Shares and index funds owned another 5%, and thus 25% of VW Shares 

were not available for purchase.  (R. 60 (VC ¶42); R. 94 (GC ¶19).)  

Between December 2007 and September 2008, Porsche publicly disclosed 

its ownership of 31% and 35% of VW Shares, leaving at most 40-44% 

available for purchase.  (R. 60 (VC ¶42); R. 120 (GC ¶87); R. 1116-19.) 

The Hedge Funds also knew that Porsche had entered into cash-

settled options.  According to the Hedge Funds, Porsche’s “counterparties to 

its options contracts would purchase VW shares to hedge the options,” 

thereby taking those shares out of circulation.  (R. 88 (GC ¶13).)  Given the 

analyst reports mentioned above, market participants understood that an 
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additional 20-28% of VW Shares were potentially unavailable if options 

counterparties hedged by purchasing the underlying VW Shares, leaving a 

possible free float of only 12% of VW Shares.  Because it was widely 

known that there was a limited supply of VW Shares available for purchase, 

the Hedge Funds had “no assurance that the security necessary to cover a 

short position [would] be available for purchase” (R. 50 (VC ¶20)), and 

therefore recklessly exposed themselves to extreme risk and, ultimately, a 

short squeeze. 

Indeed, in August 2008, an analyst at one of the Hedge Funds, 

Andrew Immerman of Viking, warned his supervisor that it was possible 

that Porsche “already own[s] 70%+ through their option position.”  (R. 

1519.)  Immerman explained that if Porsche owns more than 50% of VW 

Shares, that could result in a short squeeze, and “the dynamics around the 

squeeze could be many x [times] worse than we had initially feared . . . .”  

(Id.)  Similarly, Glenhill, Tiger and Royal Plaintiffs were “aware of some 

suggestions in the market that Porsche might have acquired a bigger stake in 

VW than what it had disclosed.”  (R. 1346, 1354, 1361.) 

Starting just prior to the Relevant Period, market participants 

recognized that the market for VW Shares was ripe for a short squeeze.  In 

February, 2008, a JP Morgan research report predicted the “risk” of “a short 
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squeeze of physical [VW] stocks.”  (R. 647, 1133.)  Likewise,  in April 

2008, a MainFirst Bank analyst observed that “[t]he free float in VW ords is 

tiny, probably less than 20% . . . we strongly recommend not to short VW 

ords.”  (R. 1138.) 

Moreover, in claiming that Porsche “sprung a trap on October 

26, 2008” and triggered a wholly unanticipated short squeeze, the Hedge 

Funds never mention that speculators in VW Shares suffered from two prior 

short squeezes in the weeks leading up to October 26 that plainly put the 

Hedge Funds on notice of the enormous risk in shorting VW Shares. 

The first short squeeze occurred just days after the collapse of 

Lehman Brothers.  (R. 1141-42.)  On September 18, 2008, the price of VW 

Shares soared by more than 25%.  (Id.)  Reuters and Dow Jones reported 

that analysts and traders attributed the “sudden surge in the stock” to a “short 

squeeze.”  (R. 1141, 1144.) 

Then, on October 7, 2008, the price of VW Shares skyrocketed 

by 55%.  (R. 1165.)  Reuters reported that the spike was caused by a “short 

squeeze” or “frantic short-covering.”  (Id.; see also R. 1146-1157.)  Despite 

these warnings about the possibility of a limited float, the prior short 

squeezes of VW Shares, and their “unlimited” downsides if they were 
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wrong, the Hedge Funds recklessly persisted in their bets on the price of VW 

Shares. 

The Hedge Funds have conceded that (i) they are sophisticated 

investors; (ii) they read all the analysts’ reports suggesting that Porsche 

might attempt to seek a domination agreement if certain circumstances 

changed, but chose to disregard those reports; (iii) they were aware of the 

limited supply of VW Shares in the market, but chose to disregard that fact; 

and (iv) they were aware of past short squeezes involving VW Shares and 

worried about a future one.  And, yet, the Hedge Funds now suggest that 

they decided to short VW Shares (or at least to keep their short positions 

open) and subject themselves to “the risk of a theoretically unlimited loss” 

solely on their interpretation of Porsche’s public and private statements that  

“more than 50%” equals “only a slight majority of VW Shares” (R. 124 (GC 

¶97)).  The Hedge Funds’ claimed reliance was clearly unreasonable, and 

Justice Ramos erred in failing to dismiss their fraud claim on that ground. 

III. THE HEDGE FUNDS’ UNJUST ENRICHMENT CLAIMS FAIL 
TO STATE A CAUSE OF ACTION. 

Finally, Justice Ramos erroneously held that the Hedge Funds 

stated a claim for unjust enrichment “premised upon allegations that Porsche 

induced plaintiffs to borrow VW Shares and short them.”  (R. 31.) 
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An unjust enrichment claim requires a showing that (i) the 

defendant was enriched, (ii) at plaintiff’s expense, and (iii) it would be 

inequitable to permit the defendant to retain that which is claimed by the 

plaintiff.  See Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 182 

(2011).  The essence of an unjust enrichment claim is that one party parted 

with money or a benefit that was received by another at the expense of the 

first party.  See Edelman v. Starwood Capital Grp., LLC, 70 A.D.3d 246, 

250 (1st Dep’t 2009).  The benefit obtained must be both specific and flow 

directly from the plaintiff; an attenuated connection between the defendant’s 

enrichment and the plaintiff’s loss is insufficient.  See Sperry v. Crompton 

Corp., 8 N.Y.3d 204, 216 (2007). 

In finding a sufficient connection, the trial court stated that 

Porsche “targeted its scheme at plaintiffs, as short sellers, because it could 

not obtain the percentage of VW shares it needed to achieve domination.”  

(R. 31.)  But the Hedge Funds do not allege that Porsche knew they were 

shorting VW Shares or entering into swaps referencing those shares.  

Instead, the Hedge Funds merely allege that Porsche knew that “investors” 

in general—as opposed to any of the Hedge Funds—“had been shorting VW 

shares.”  (R. 93 (GC ¶18).)  Moreover, when a representative of one of the 

Hedge Funds contacted a Porsche employee in Germany, he did not disclose 
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that the fund was taking short positions in VW Shares—claiming instead 

that the fund was interested in investing in Porsche.  Accordingly, the trial 

court erred in accepting as sufficient the Hedge Funds’ conclusory allegation 

that Porsche induced them to take short positions in VW Shares, because 

“there must exist a relationship or connection between the parties that is not 

‘too attenuated’” to state a claim for unjust enrichment.  Georgia Malone & 

Co., Inc. v. Rieder, 19 N.Y.3d 511, 516 (2012). 
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CONCLUSION 

For the foregoing reasons, this Court should reverse the trial 

court’s Decision and dismiss the Complaints pursuant to the doctrine of 

forum non conveniens, and, alternatively, for failing to state a claim for fraud 

and unjust enrichment. 

Respectfully submitted, 
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