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The Plaintiffs-Respondents submit this joint brief in these two cases (New 

York County Clerk’s Index Nos. 650435/2011 (“Viking Plaintiffs-Respondents”) 

and 650678/2011 (“Glenhill Plaintiffs-Respondents”) (collectively, the 

“Plaintiffs”)) in opposition to the appeal by Defendant-Appellant Porsche 

Automobil Holding SE (“Porsche”) from the Decision and Order of the Supreme 

Court, New York County (Ramos, J.S.C.), dated August 6, 2012 (the “Decision” 

(R. 10-32.)).1  The Decision denied: (i) Porsche’s motion to dismiss pursuant to the 

doctrine of forum non conveniens (codified in CPLR 327) the Complaints by the 

Viking Plaintiffs-Respondents and the Glenhill Plaintiffs-Respondents; and 

(ii) Porsche’s motions to dismiss and for summary judgment pursuant to CPLR 

3211(a)(7).  

                                           
1 Citations to “R. ___” are to the record on appeal. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED  

1. Did the trial court properly refuse to dismiss on forum non conveniens 

grounds where: (i) there is no undue burden on New York courts; (ii) critical 

witnesses and documents are in New York; (iii) New York law applies; 

(iv) Porsche can litigate in New York without hardship; (v) Porsche directed false 

statements to the Plaintiffs in New York; (vi) the Plaintiffs have sued Porsche only 

in New York; and (vii) a New York judgment in favor of the Plaintiffs would be 

enforceable? 

Answer:  Yes.   

2. Have the Plaintiffs established an issue of fact as to their reasonable 

reliance on Porsche’s false statements where: (i) there was no information 

available to the Plaintiffs that would have allowed them to ascertain the truth; 

(ii) the Plaintiffs engaged in extensive due diligence to protect themselves from 

fraud; and (iii) the market was shocked to learn the truth? 

Answer: Yes. 

3. Do the Plaintiffs state a cause of action for unjust enrichment where: 

(i) Porsche received a direct benefit from the Plaintiffs’ short sales of the stock of 

Volkswagen AG (“VW”); and (ii) Porsche accomplished its fraud by targeting the 

Plaintiffs in part through one-on-one phone calls? 

Answer: Yes. 
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PRELIMINARY STATEMENT 

In 2008, Porsche perpetrated a fraud as part of its attempt to take over VW.  

In order to carry out its fraudulent scheme, as detailed below, Porsche purposefully 

and intentionally targeted the Plaintiffs—a group of New York-managed hedge 

funds whose investment decisions were made by New York residents in New York 

offices.  (R. 44-45 (¶¶2-3), 82 (¶2), 101-07 (¶¶33-59), 1264 (¶2), 1344-45 (¶2), 

1349 (¶2), 1352-53 (¶2), 1358 (¶2), 1413 (¶3), 1489-90 (¶3).)  Porsche perpetrated 

its fraud on the Plaintiffs through English language communications, including 

numerous one-on-one phone calls with the Plaintiffs’ New York-based investment 

managers.  (R. 51-54 (¶¶26-29), 89-92 (¶15), 110 (¶¶69-70), 121-136 (¶¶89-125), 

1265-66 (¶¶8-9), 1346-47 (¶7), 1350 (¶8), 1355-56 (¶7), 1497-98 (¶¶24-26).)  

Porsche is under civil investigation by German securities regulators and its former 

chief executive officer and former chief financial officer—the masterminds of the 

attempted takeover—are under criminal investigation by German prosecutors.  

(R. 219, 229.)  The cases before this Court, however, concern the indispensable 

part of Porsche’s fraud that Porsche directed at the Plaintiffs in New York.   

In the trial court, Porsche moved to dismiss the Plaintiffs’ claims on forum 

non conveniens grounds, characterizing the dispute as one about “the manipulation 

of the German stock market and the trade of German securities.”  (R. 23, Decision 

at 12.)  Justice Ramos disagreed.  “At the core of plaintiffs’ claims are whether 
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New York courts may hold responsible a foreign entity, who conducts business 

globally, for fraudulent misrepresentations purportedly aimed at New York 

plaintiffs.  New York clearly has a vested interest in such an action.”  (Id.)  Porsche 

also moved to dismiss and for summary judgment on the Plaintiffs’ fraud and 

unjust enrichment claims.  Justice Ramos denied those motions as well.  Porsche 

now appeals.  This Court should affirm. 

First, Porsche has not met its heavy burden of demonstrating that the Court 

should dismiss this action on forum non conveniens grounds.  The Plaintiffs are 

managed from New York offices.  (R. 44-45 (¶¶2-3), 82 (¶2), 101-07 (¶¶33-59), 

1264 (¶2), 1344-45 (¶2), 1349 (¶2), 1352-53 (¶2), 1358 (¶2), 1413 (¶3), 1489-90 

(¶3).)  The Plaintiffs received Porsche’s false statements in New York.  (R. 89-92 

(¶15), 1502 (¶40).)  The Plaintiffs made and executed their investment decisions in 

New York.  (R. 101-07 (¶¶33-59), 1502 (¶40).)  The Plaintiffs have identified 

critical witnesses who live and work in New York.  (R. 1263-66 (David Einhorn), 

1344-47 (Keith Goodman), 1348-51 (Larry Robbins), 1352-56 (Neeraj Chandra), 

1357-62 (Yale Fergang), 1414 (¶5) (Daniel Sundheim, Andrew Immerman, Tom 

Purcell, Jim Parsons, Andreas Halvorsen).)  The Plaintiffs’ documents are stored 

and maintained in New York.  (R. 44-45 (¶3), 1489-90 (¶3).)  Porsche’s 

communications with the Plaintiffs were in English.  (R. 51 (¶25), 89-92 (¶15), 
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203, 231-32, 250, 1497-98 (¶¶24-26).)  These cases involve questions of New 

York law.  The Plaintiffs have sued Porsche only in New York.   

Second, Porsche has not demonstrated that the Plaintiffs’ reliance on 

Porsche’s false statements was unreasonable as a matter of law.  The Plaintiffs do 

not need privity with Porsche (or a relationship that is the functional equivalent of 

privity) to bring a fraud claim against it.  Porsche made false statements about its 

present intention to acquire a controlling interest in VW, a matter that was 

exclusively within Porsche’s knowledge.  The Plaintiffs engaged in extensive due 

diligence regarding Porsche and VW and considered all information that was 

publicly available before making an investment decision.  (R. 138 (¶130), 1264 

(¶3), 1345 (¶¶3-4), 1349 (¶¶3-4), 1353 (¶¶3-4), 1358 (¶¶3-4), 1493 (¶13), 1502 

(¶39).)   

Third, the Plaintiffs’ relationship to Porsche is sufficiently close to sustain a 

claim for unjust enrichment.  Porsche’s fraud depended on inducing investors, such 

as the Plaintiffs, to short sell VW shares.  (R. 66 (¶52), 136 (¶126).)  Porsche 

emailed to the Plaintiffs English language translations of interviews and press 

releases that contained false statements and made these same materials available on 

its English language website.  (R. 51 (¶25), 110 (¶70), 203, 232, 250, 1493-95 

(¶15).)  Porsche engaged in numerous telephone conversations with the Plaintiffs’ 

analysts during which Porsche made additional false representations regarding 
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VW.  (R. 89-92 (¶15), 1265-66 (¶¶8-9), 1346-47 (¶7), 1350 (¶8), 1355-56 (¶7), 

1360 (¶12), 1497-98 (¶¶24-26).)  Porsche intended and knew that the Plaintiffs 

would rely on its misrepresentations in making their investment decisions.  (R. 51 

(¶25), 137 (¶128), 143 (¶140).)   

COUNTERSTATEMENT OF THE NATURE OF THE CASE 

A. Counterstatement of Facts 

1. The Plaintiffs 

The Plaintiffs are 26 hedge funds, each of which either has its principal 

place of business in New York or is managed from the Manhattan office of its New 

York-based investment advisor.  (R. 44-45 (¶¶2-3), 82 (¶2), 101-07 (¶¶33-59), 

1264 (¶2), 1344-45 (¶2), 1349 (¶2), 1352-53 (¶2), 1358 (¶2), 1413 (¶3), 1489-90 

(¶3).)  The Plaintiffs’ investment advisors employ more than 225 people in New 

York.  (R. 44 (¶3), 82 (¶2).)  A significant percentage (both by number and by 

capital invested) of the Plaintiffs’ investors are resident in New York.  (R. 111-14 

(¶71).)   

2. Porsche  

Porsche is a public company headquartered in Stuttgart, Germany, that 

manufactures and sells cars and car parts, service, marketing, and training to more 

than 200 dealers in the United States.  (R. 45 (¶4), 107-09 (¶¶61-64).)  Porsche 

maintains a strong presence in New York through its wholly owned affiliates, 

which are registered to do business in New York and have U.S. sales in excess of 
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$1.5 billion and maintain almost 250 employees in this country.  (R. 45 (¶7), 

47 (¶12), 108-9 (¶64).) 

3. VW 

VW is a public company headquartered in Lower Saxony, Germany.  

(R. 542 (¶34).)  VW is the largest car manufacturer in Europe.  (Id.)  The German 

state of Lower Saxony—VW’s home state—owns slightly more than 20% of VW 

shares.  (R. 543 (¶37).)  American depositary receipts evidencing ownership of 

VW shares trade in the United States.  (R. 58-59 (¶39), 115 (¶73 n.5).) 

This case involves Porsche’s attempt to take over VW in 2008.  Under 

German legislation known as the “VW Law,” in order to enter a “domination 

agreement” that would give a shareholder control over VW, that shareholder must 

own 80% of VW shares, rather than the typical 75% ownership threshold under 

German law.  (R. 543-44 (¶¶41-42).)  In 2007 and 2008, there was widespread 

belief that the VW Law would be struck down.  (R. 544 (¶44).)  If so, then only 

75% ownership would be required for a domination agreement.  (R. 544 (¶43).) 

4. Porsche’s secret plan and its mathematical problem 

Unknown to the Plaintiffs at the time, in February 2008 Porsche had a secret 

meeting with Lower Saxony.  (R. 219, 349-50, 1446.)  At that meeting, Porsche 

shared with Lower Saxony its secret plan to acquire a 75% stake in VW and 

implement a takeover.  (R. 219, 349-50.) 
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But Porsche faced a mathematical problem in February 2008: there simply 

were not enough VW shares trading for Porsche to acquire 75% control.  (R. 66 

(¶52), 94 (¶¶19-20).)  Lower Saxony held slightly more than 20%.  (Id.)  Index 

funds that had to track indices referencing VW shares held more than 5%.  (Id.)  

None of those shareholders could sell.  (Id.)  Unless Porsche could increase the 

supply of VW shares, there was no way for Porsche to gain control of the 75% of 

VW shares it wanted.  (Id.)   

5. The answer to Porsche’s mathematical problem: short 
sellers 

That is where short sellers fit into Porsche’s plan.  In a short sale, an investor 

borrows a security from a current owner, then sells the borrowed security at the 

current market price.  (R. 83 (¶¶3-4), 1490 (¶4).)  The investor later purchases the 

security and returns it to the original owner.  (Id.)  If the investor initially sells the 

security at a higher price than he later purchases the security (that is, if the price 

declines by the time of the investor’s purchase), then the investor makes money.  

(Id.)  If the investor must buy the security back at a higher price than he initially 

received (that is, if the price increases by the time of the investor’s purchase), then 

the investor loses money.  (Id.)   

When short sellers borrow shares from current owners and sell them, it is as 

if the supply of shares increases.  (R. 66 (¶52), 94 (¶20).)  If Porsche could 

encourage short selling of VW shares, then Porsche could gain control of those 
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shares through outright purchases and options positions.  (R. 66-67 (¶¶52-53), 94 

(¶20).)  Porsche’s knowledge of the short selling it induced in VW shares is 

evidenced by its claim on October 26, 2008 that it had become “clear that there are 

by far more short positions in the market than expected.”  (R. 181.)  Porsche also 

understood that hedge funds and the managers who make their investment 

decisions are concentrated in a small number of locations, including New York.  

(R. 57 (¶36), 137 (¶128).) 

6. The Plaintiffs’ decision to sell VW shares short 

In 2008, the Plaintiffs determined that the price of VW shares was too high 

relative to their fundamental value.  (R. 84 (¶5), 1264 (¶4), 1345 (¶3), 1349 (¶4), 

1353 (¶3), 1358 (¶5), 1414 (¶5), 1491-92 (¶9).)  Indeed, as memorialized in one 

Plaintiff’s internal email exchange between analysts and senior management, 

including the Plaintiff’s chief executive officer, due diligence revealed that VW’s 

share price was “insane” and, when compared to the rest of the European 

automobile market, which was down 35%, “[t]here is no fundamental reason for 

the stock to move up substantially from here excluding a takeout from Porsche.”  

(R. 1503-05.)  Each Plaintiff based its view on extensive due diligence and careful 

analysis.  (R. 1264 (¶3), 1345-46 (¶¶3-4), 1349 (¶¶3-4),1353 (¶¶3-4), 1358 (¶¶3-4), 

1416-17 (¶9), 1493 (¶13).)   
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In addition to analyzing VW’s business in detail, and the relative prices of 

other automotive companies, the Plaintiffs analyzed Porsche’s stated intentions 

with respect to VW.  (R. 1264 (¶3), 1345-46 (¶4), 1349-50 (¶5), 1353 (¶¶4-6), 

1358 (¶¶3, 6),1492-93 (¶¶12-14).)   

On March 3, 2008, Porsche announced (in English) that it would acquire 

more than 50% of VW shares.  (R. 250, 548 (¶66), 563.)  The Plaintiffs’ belief that 

VW’s share price would decline hinged on whether Porsche intended to implement 

a full takeover of VW (that is, an ownership position of 75% or more of VW 

shares) and whether Porsche already had accumulated a larger, undisclosed 

position in VW shares.  (R. 1264 (¶¶5-6), 1345-46 (¶4), 1349 (¶5), 1353-54 (¶4), 

1358-59 (¶6), 1492-93 (¶¶12-14).)  If Porsche intended to implement a full 

takeover of VW, and if Porsche already had accumulated a larger, undisclosed 

position in VW shares, then the Plaintiffs’ short strategy would be unviable 

because it would be very difficult for the Plaintiffs to later purchase VW shares to 

cover their short positions.  (R. 1345-46 (¶4), 1349 (¶5), 1353-54 (¶4), 1358-59 

(¶6), 1414-15 (¶6), 1492-93 (¶¶12-14).)   

7. Porsche’s continual denials, through direct communications 
and one-on-one conversations with the Plaintiffs, of a 
present intention to go to 75% ownership 

Following its March 3, 2008 announcement, Porsche denied that it had the 

present intention to go to 75% ownership in VW shares.  Porsche made many of 
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these denials publicly through English language announcements.  In repeated 

instances, Porsche also spoke by phone directly with the Plaintiffs’ analysts in New 

York. 

On March 10, 2008, Porsche announced in an English language press release 

that it denied reports in the media that it planned to increase its stake in VW to 

75%.  (R. 203, 548-49 (¶68), 570.)  Porsche stated in its press release that its 

supervisory board had authorized only a majority holding.  (R. 203, 570.)  Porsche 

distinguished a “majority holding only” from an “increase [in] its stake in VW to 

75 percent,” calling suggestions that Porsche was going to 75% a product of “the 

speculative mind games of analysts and investors.”  (Id.)   

The Plaintiffs did not simply accept Porsche’s public announcement, but 

sought to question Porsche directly to confirm Porsche’s public representation 

about its present intention with respect to VW shares.  In each of these 

conversations, Porsche knew it was dealing with New York-based investors.  

(R. 89-92 (¶15), 1538-42.)  Contrary to Porsche’s assertion, none of these calls 

sought “inside information.”  (Porsche Br. at 10, 59.)  The entire point of the calls 

was to seek from Porsche confirmation of its public statements about its intentions 

with respect to VW shares. 

In one-on-one conversations with the New York-based Plaintiffs, Porsche’s 

head of investor relations, Frank Gaube (“Gaube”) (R. 1442): (i) on May 5, 2008, 
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said that 75% was highly unlikely given the VW Law (R. 1346 (¶7)); (ii) on 

August 19, 2008, said that Porsche had decided to “‘increase our stake to about 50 

percent’” (R. 1265 (¶8)); (iii) on August 29, 2008, said that it was “unrealistic” for 

Porsche to acquire a 75% stake in VW (R. 1497 (¶25));2 (iv) on October 20, 2008, 

said that “‘[g]oing to 75% is not on the agenda on our side’” (R. 1265 (¶9b)); 

(v) on October 20, 2008, called a research report dated October 17, 2008 

(R. 291-308) that speculated that Porsche was accumulating control of additional 

VW shares “‘complete bulls***’” (R. 1265 (¶9d)); (vi) on October 20, 2008, 

confirmed the meaning of Porsche’s past public statements stating “‘[w]e have said 

that we only want to go, to increase our stake to about 50 percent’” (R. 1265 

(¶9c)); (vii) on October 20, 2008, said Porsche had no intention of increasing its 

stake in VW to 75% and that accumulation of VW shares would stop at 50-55% 

(R. 1355-56 (¶7)); and (viii) on October 22, 2008, said Porsche had no intention of 

                                           
2 Gaube’s August 29, 2008 conversation was the result of numerous email 
exchanges between an analyst for Plaintiffs Viking Global Equities LP, Viking 
Global Equities II LP, and VGE III Portfolio Ltd. (“Viking”) in New York, and 
Porsche’s Investor Relations department in which the analyst explained that Viking 
is based in New York and provided both his New York address and New York 
telephone number.  (R. 1497 (¶23), 1538-42.)  After initially allotting only 15 
minutes for the call, Gaube extended the schedule to one hour after the analyst 
stated that Viking was interested in potentially making a sizeable investment and 
needed to do a lot of research.  (Id.)  Other Plaintiffs—including Greenlight 
Capital, L.P., Greenlight Capital Qualified, L.P., Greenlight Capital Offshore 
Partners, and Greenlight Reinsurance, Ltd.—were already large Porsche 
shareholders.  Calls between companies and their large shareholders are ordinary 
course, although here Porsche used those calls to convey false information to 
Plaintiffs. 
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increasing its stake in VW shares in the near or intermediate term to much beyond 

51% and that it did not intend to increase its stake to 75% (R. 1350 (¶8)). 

8. Porsche publicly reaffirms its statements  

Porsche continued to confirm publicly that it did not presently intend to 

acquire a 75% stake in VW. 

On September 18, 2008, a Reuters article titled “Porsche: Domination 

Agreement with VW ‘Not Up for Debate’” reported Porsche as calling a 

domination agreement “‘only a theoretical possibility,’” “‘not up for debate,’” and 

“‘completely unrealistic[.]’”  (R. 550 (¶76), 1454, 1551.)   

On October 2, 2008, Porsche told reporters that it wanted to “retain the 

possibility of dominating Volkswagen later on even though it said this is currently 

not a realistic option,” calling domination “only a theoretical possibility” and 

speaking of “crossing the 50-percent threshold this year.”  (R. 238, 550 (¶77), 568, 

1456.) 

In an October 5, 2008 interview, Porsche’s chief executive officer, Dr. 

Wendelin Wiedeking, stated that “75 percent is out of the question today, that’s for 

sure.  But we want to preserve the theoretical possibility.”  (R. 243, 551 (¶78), 

1458.) 
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A reasonable, sophisticated investor would have inferred from Porsche’s 

statements that it sought to obtain only slightly more than a majority holding in 

VW.  (R. 1271 (¶12a).)  The vast majority of public analysts agreed.  (Id. at ¶12b.)   

In reliance on their due diligence, including Porsche’s public and private 

statements from March 2008 to October 2008, the Plaintiffs entered into short 

positions in VW shares.  (R. 1264 (¶3), 1345-46 (¶¶3-4), 1349 (¶¶3-4), 1353-54 

(¶¶3-4), 1358 (¶3), 1416-17 (¶9), 1493 (¶13).)   

9. Porsche triggers the short squeeze 

Then came a shocking announcement from Porsche on Sunday, October 26, 

2008.  (R. 181, 551 (¶81), 572.)  Saying that it had become “clear that there are by 

far more short positions in the market than expected,” Porsche revealed that it 

already controlled almost 75% of VW shares and intended to implement a 

domination agreement with VW as soon as possible.  (R. 181, 572.)  In the 

statement emailed to New York (R. 140 (¶133), 1499 (¶32)) Porsche said: “At the 

end of last week Porsche SE held 42.6 percent of the Volkswagen ordinary shares 

and in addition 31.5 percent in so called cash settled options relating to 

Volkswagen ordinary shares to hedge against price risks, representing a total of 

74.1 percent.”  (R. 181, 572.) 
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This news shocked the market.  (R. 75 & 85 (charts of VW share price 

spike), 1266 (¶10), 1347 (¶8), 1350 (¶9), 1356 (¶9), 1362 (¶16).)  The Wall Street 

Journal reported on events immediately following Porsche’s announcement: 

When financial markets opened Monday, October 27, all hell broke 
loose.  Funds that had borrowed VW shares and sold them, expecting 
no takeover offer and betting the stock would decline, raced to 
purchase shares to unwind the bets.  There weren’t enough to go 
around.  Part of the reason is that underwriters of cash-settled options 
typically hedge their risk by owning the shares of the company 
involved.  The shares they owned, combined with those Porsche had 
acquired, added up to 74.1%, and Lower Saxony state owned 20.1%.  
The result was that while some 12.8% of VW shares were on loan, 
mostly to short sellers, those that for practical purposes were in 
circulation amounted to only 6% of VW shares.  As hedge funds 
fought for the remaining VW shares, they drove the stock’s price ever 
higher—deepening their losses.  At the height of the short squeeze on 
Oct. 28, VW stock briefly topped 1,000 Euros, nearly five times as 
high as on Oct. 24, making VW the biggest company by stock-market 
value for a few hours. 

Mike Esterl and Edward Taylor, “As Giant Rivals Stall, Porsche Engineers a 

Financial Windfall,” Wall Street Journal, A1, November 8, 2008.  (R. 99 (¶30), 

380 (¶31).) 

The short squeeze cost the Plaintiffs more than $1.4 billion.  (R. 82 (¶1), 

1500 (¶33).)  This amount and more flowed into Porsche’s pockets when Porsche 

sold some of its own VW shares into the short squeeze.  (R. 75-76 (¶¶74-75), 

84 (¶6).) 
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10. Why Porsche triggered the short squeeze 

Porsche might have continued its acquisition of VW shares from short 

sellers all the way from 74.1% to 75% except for one problem: Porsche’s strategy 

nearly bankrupted it.  (R. 72-73 (¶¶66-69), 96-97 (¶¶25-26), 98 (¶28), 229.)  

Porsche had been buying call options on VW shares.  (R. 72-73 (¶¶66-69), 96-97 

(¶¶25-26).)  Porsche financed its buying of VW call options by selling VW put 

options, which gave the put option holders the right to sell VW shares to Porsche at 

a specified strike price.  (Id.)  The holders of the put options would exercise them 

against Porsche if the price of VW shares fell below the strike prices.  (Id.)  As 

long as the price of VW shares stayed above the strike prices of the put options, 

Porsche was safe.  (Id.)  But if the price of VW shares began to fall, Porsche could 

be obligated to meet much larger margin calls than it could possibly afford with its 

limited cash and credit.  (Id.) 

Unfortunately for Porsche, VW shares began to fall precipitously in late 

October 2008—just as the Plaintiffs believed should happen—and Porsche became 

exposed to potentially massive liability on the put options it had sold.  (R. 73 (¶69), 

98 (¶28).)  With the VW share price on Friday, October 24, 2008, having fallen 

dangerously, Porsche was forced to come clean over the ensuing weekend about its 

total ownership stake in VW.  (Id., R. 98 (¶29).)   
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Porsche understood that its disclosure would lead to a short squeeze and that 

this short squeeze would save it from insolvency by causing the price of VW 

shares to increase rapidly.  (R. 98-99 (¶¶28-29).)  In its October 26, 2008 

announcement, Porsche expressly stated that “[t]he disclosure should give so called 

short sellers—meaning financial institutions which have betted or are still betting 

on a falling share price in Volkswagen—the opportunity to settle their relevant 

positions without rush and without facing major risks.”  (R. 181.)  Of course, 

Porsche understood that its press release would have the opposite effect.  The 

principal purpose of the October 26, 2008 press release was to announce that 

Porsche had effectively cornered the market in VW shares, and that—because it 

was hedged with call options—it was prepared to pay any price to acquire the 

remaining shares it desired.  (R. 73 (¶70), 84 (¶6), 139-142 (¶¶132-37).) 

B. The Trial Court’s Decision 

On August 6, 2012, the trial court issued a Decision and Order denying 

Porsche’s motion to dismiss and motion for summary judgment.  (R. 10-32.)  

Specifically, Justice Ramos denied Porsche’s motion to dismiss on forum non 

conveniens grounds, denied Porsche’s motion for summary judgment on the 

Plaintiffs’ fraud claims on the issue of reasonable reliance, and denied Porsche’s 

motion to dismiss the Plaintiffs’ unjust enrichment claims.  Notice of Entry of the 
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August 6, 2012 Decision and Order was entered on August 9, 2012.  (R. 7-9.)  On 

August 24, 2012, Porsche filed its Notice of Appeal.  (R. 4-5.) 

STANDARD OF REVIEW 

“Founded upon the equitable principles of justice, fairness and convenience, 

the common-law doctrine of forum non conveniens, as codified in CPLR 327, is a 

highly flexible concept whereby a court, after considering and balancing certain 

competing factors, may entertain or decline to entertain jurisdiction over an 

action.”  Intertec Contracting A/S v. Turner Steiner Int’l, S.A., 6 A.D.3d 1, 4 (1st 

Dep’t 2004) (citations omitted).  “The application of the doctrine of forum non 

conveniens is a matter of discretion to be exercised by the trial court and the 

Appellate Division.”  Islamic Republic of Iran v. Pahlavi, 62 N.Y.2d 474, 478 

(1984), cert. denied, 469 U.S. 1108 (1985).  However, in deciding a motion to 

dismiss on forum non conveniens grounds, “the allegations in the complaint must 

be accepted as true.”  Mashreqbank PSC v. Ahmed Hamad Al Gosaibi & Bros. 

Co., No. 601650/2009, 2012 WL 4344604, at *5 (1st Dep’t Sept. 25, 2012). 

Summary judgment is a “drastic remedy” and “should not be granted where 

triable issues of fact are raised and cannot be resolved on conflicting affidavits.”  

Brunetti v. Musallam, 11 A.D.3d 280, 280 (1st Dep’t 2004) (citations omitted); see 

also Martin v. Briggs, 235 A.D.2d 192, 196 (1st Dep’t 1997) (summary judgment 

“‘deprives the litigant of his day in court [and therefore] should only be employed 
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when there is no doubt as to the absence of triable issues.’”) (quoting Andre v. 

Pomeroy, 35 N.Y.2d 361, 364 (1974)).  In determining whether a grant of 

summary judgment is proper, the court must view the evidence in a light most 

favorable to the party opposing the motion and must give that party the benefit of 

every inference that can be drawn from the evidence.  Assaf v. Ropog Cab Corp., 

153 A.D.2d 520, 521 (1st Dep’t 1989). 

ARGUMENT 

I. Justice Ramos Properly Exercised His Discretion In Retaining 
Jurisdiction Over This Case. 

Citing this Court’s decision in Anagnostou v. Stifel, 204 A.D.2d 61, 62 (1st 

Dep’t 1994), Justice Ramos acknowledged that “the plaintiff’s choice of forum is 

afforded great weight and should not be disturbed unless the balance strongly 

favors the jurisdiction in which the defendant seeks to litigate the claims.”  (R. 21, 

Decision at 10.)  Justice Ramos held that “[a] balancing of the relevant factors 

reveals that Porsche has not met the heavy burden of demonstrating that this action 

should be dismissed on the ground of forum non conveniens.”  (Id.)  This Court 

should affirm. 

A. Porsche has the “heavy burden” of establishing that New York is 
an inconvenient forum. 

Porsche has the burden of establishing that New York is an inconvenient 

forum.  Bokara Rug Co. v. Kapoor, 93 A.D.3d 583, 584 (1st Dep’t 2012).  It is a 

“heavy burden.”  Mionis v. Bank Julius Baer & Co., 9 A.D.3d 280, 282 (1st Dep’t 
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2004).  In determining whether a defendant can meet this heavy burden, courts 

consider a number of factors including “the burden on the New York courts; the 

potential hardship to the defendant; the availability of an alternate forum in which 

the plaintiff may bring suit; the residency of the parties; the forum in which the 

transaction from which the cause of action arose; and the extent to which the 

plaintiff’s interests may otherwise be properly served by pursuing the claim in this 

State.”  Rabinowitz v. Devereux Conn. Glenholme, 69 A.D.3d 485, 485 (1st Dep’t 

2010) (citations omitted).   

“No one factor is controlling since the great advantage of the doctrine of 

forum non conveniens is its flexibility based on the facts and circumstances of each 

case.”  Bank Hapoalim (Switz.) Ltd. v. Banca Intesa S.p.A., 26 A.D.3d 286, 287 

(1st Dep’t 2006). 

“Generally, unless the balance is strongly in favor of the defendant, the 

plaintiff’s choice of forum should rarely be disturbed.”  OrthoTec, LLC v. 

Healthpoint Capital, LLC, 84 A.D.3d 702 (1st Dep’t 2011) (internal citation and 

quotation marks omitted). 

B. Justice Ramos correctly found no undue burden on New York 
courts. 

Justice Ramos found that “Porsche has [] not established that litigating this 

action here would burden New York courts.”  (R. 23, Decision at 12.)  
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1. This is a straightforward commercial dispute. 

“[T]his is a straightforward commercial dispute of the type frequently 

resolved by the courts of this Department and therefore will impose a minor burden 

on the New York courts.”  Ga.-Pac. Corp. v. Multimark’s Int’l Ltd., 265 A.D.2d 

109, 112 (1st Dep’t 2000); see also Hudson Ins. Co. v. Oppenheim, 35 A.D.3d 168, 

169 (1st Dep’t 2006) (“There is no undue burden on our courts, which routinely 

adjudicate commercial disputes of this nature.”).   

2. New York law applies. 

The Plaintiffs bring no claims under German law, something Porsche 

acknowledges by spending much of its brief arguing about New York’s fraud and 

unjust enrichment laws.  When it does contest the application of New York law, 

Porsche cites Chase Manhattan Bank v. New Hampshire Insurance Co., 749 

N.Y.S.2d 632, 634 (Sup. Ct. N.Y. Co. 2002), a case applying New York law, for 

the proposition that the law of the place where the fraud occurred applies on the 

assumption that laws against fraud are “‘conduct-regulating’” rules.  (Porsche Br. 

at 39.)  Porsche argues that the fraud “occurred” in Germany, presumably because 

that is where Porsche’s head of investor relations (Gaube) was located when he 

spoke in English on the telephone to the Plaintiffs in New York and from where 

Porsche issued its English language press releases.  (Id.)  The Plaintiffs dispute this 

characterization.  The Plaintiffs were in New York when Porsche targeted and 
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defrauded them.  (R. 57 (¶36), 89-92 (¶15), 137 (¶128), 138 (¶131), 1538-42.)  The 

fraud therefore occurred in New York.   

But “[e]ven where a law is conduct-regulating, [the First Department] do[es] 

not blindly follow the lex loci rule.  Rather, [the Court] must still decide whether 

the foreign jurisdiction has the greater interest in addressing the alleged conduct.”  

K.T. v. Dash, 37 A.D.3d 107, 113 (1st Dep’t 2006).  Here, as the trial court found, 

the question is “whether New York courts may hold responsible a foreign entity, 

who conducts business globally, for fraudulent misrepresentations purportedly 

aimed at New York plaintiffs.  New York clearly has a vested interest in such an 

action.”  (R. 23, Decision at 12.)  That “vested interest” dictates the application of 

New York law to these claims. 

Even if Porsche were correct that this case involved the application of 

German law, that application would not place an undue burden on the trial court.  

As the trial court observed, “[t]he Commercial Division of this county is fully 

capable, and frequently called upon, to apply another country’s laws.”  (R. 23, 

Decision at 12.)  “[T]he Appellate Division, First Department, has routinely 

rejected the notion that the necessity of applying foreign law should result in a 

forum non conveniens dismissal, and has repeatedly held that New York Courts are 

capable of interpreting and applying the law of other states, and even foreign 

countries.”  Aon Risk Servs., Ne. v. Cusack, 34 Misc. 3d 1234(A), 2012 WL 
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687914, at *7 (Sup. Ct. N.Y. Co. Feb. 28, 2012) (citations omitted).  “[T]he courts 

of this State are fully capable of applying [German] law, should such law be found 

governing in this case.”  Am. BankNote Corp. v. Daniele, 45 A.D.3d 338, 340 (1st 

Dep’t 2007); see also Intertec, 6 A.D.3d at 6 (Sri Lankan law); and News Ltd. v. 

Australis Holdings Pty. Ltd., 286 A.D.2d 263 (1st Dep’t 2001) (Australian law). 

C. Justice Ramos correctly found no undue hardship on Porsche. 

1. Porsche is a global corporation with ample resources to 
litigate in New York. 

Justice Ramos correctly found that “large corporations such as Porsche with 

ample resources have minimal difficulty bringing foreign witnesses or documents 

to New York courts.”  (R. 22, Decision at 11 (citations omitted)); see also Mionis, 

9 A.D.3d at 282 (“[a]ny hardship in bringing witnesses or documents to New York 

would be minimal, since both parties consist, at least in part, of multinational 

corporations with ample resources”) (citation omitted); and Aon Risk Servs., Ne., 

2012 WL 687914, at *6 (“[c]ourts have repeatedly held that large corporations 

with ample resources have little difficulty in bringing foreign witnesses or 

documents to New York courts”) (citations omitted). 

2. Critical witnesses and documents are in New York. 

a. Critical witnesses 

Justice Ramos correctly found that “all five of the critical witnesses that 

plaintiffs identify from their side either reside or have offices in New York.”  
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(R. 22, Decision at 11.)  In fact, the Plaintiffs’ affidavits identify 10 such 

witnesses, and there are other potential New York witnesses employed by each 

Plaintiff as well.  (R. 1263-66 (David Einhorn), 1344-47 (Keith Goodman), 

1348-51 (Larry Robbins), 1352-56 (Neeraj Chandra), 1357-62 (Yale Fergang), 

1414 (¶5) (Daniel Sundheim, Andrew Immerman, Tom Purcell, Jim Parsons, 

Andreas Halvorsen).)  Since “[m]any, if not most, of the witnesses involved in this 

controversy reside in the New York City area … no purpose would be served by 

dismissing this action and by permitting it to be reinstituted in [Germany].”  Rocha 

Toussier y Asociados, S.C. v. Rivero, 91 A.D.2d 137, 141 (1st Dep’t 1983); see 

also Am. BankNote Corp., 45 A.D.3d at 339-40 (“Factors militating in favor of 

permitting plaintiffs to proceed in New York include that … key witnesses … 

reside in the New York metropolitan area.”). 

Even where there are “potential witnesses on both sides of the Atlantic” this 

Court has found defendants not to “have adequately demonstrated that plaintiffs’ 

selection of New York should be disregarded on this ground.”  Neville v. Anglo 

Am. Mgmt. Corp., 191 A.D.2d 240, 242 (1st Dep’t 1993).  This principle is 

especially apt where “[t]he fact that most of defendant[’s] witnesses are employees 

of defendant[] demonstrates that there would be little inconvenience imposed on 

defendant[] in obtaining meaningful testimony.”  Gomez Munoz v. Am. Pac. 

Mining, N.Y., Inc., 176 A.D.2d 624, 625 (1st Dep’t 1991).   
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Here, Porsche identifies only two witnesses—both former Porsche 

employees—who live in Germany.  The other obvious German witness—Gaube, 

Porsche’s head of investor relations, who spoke directly to the Plaintiffs—is also a 

Porsche employee.  Porsche does not explain why it cannot bring these three 

former and current employees to New York if it chooses to do so, presumably 

because there is no reason why it cannot.  Porsche and its subsidiaries maintain 

hundreds of employees in the United States.  (R. 45 (¶7), 47 (¶12), 108-09 (¶64).)  

Bringing three witnesses to the United States will not burden Porsche.  At a 

minimum, Porsche has “failed to demonstrate that [it] would suffer a substantially 

greater hardship in [its] ability to present witnesses by being required to litigate in 

New York than would [P]laintiffs by being forced to litigate in [Germany].”  

Neville, 191 A.D.2d at 242. 

Porsche’s citation to the trial court case of Globalvest Management Co. L.P. 

v. Citibank, N.A., 7 Misc. 3d 1023(A), 2005 WL 1148687 (Sup. Ct. N.Y. Co. May 

12, 2005) is unpersuasive.  In Globalvest, the plaintiff identified only two potential 

witnesses in New York compared to the “numerous potential witnesses” identified 

by the defendant “who are located in Brazil,” many of whom were non-parties and, 

significantly, had almost no connection whatsoever to the defendant by which the 

defendant could compel the witnesses’ testimony.  Id. at *7 (“Citibank’s sole 

connection to these witnesses is, at most, the fact that a Citibank subsidiary is the 
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limited partner in an investment fund, which, in turn, is a shareholder of a 

shareholder in several, though not all, of the Brazilian plaintiffs.”).  In this case, by 

contrast, the potential witnesses who are located in Germany are Porsche’s own 

former and current high-level employees.   

Similarly misplaced is Porsche’s reliance on Nicholson v. Pfizer, Inc., 278 

A.D.2d 143, 143 (1st Dep’t 2000), a case where it was “plaintiff’s treating 

physicians, including those who treated his diabetic condition,” who were “located 

in New Jersey, and beyond the reach of New York’s subpoena power.”  Here, 

Porsche cannot seriously claim that any of the German witnesses are outside of its 

control to bring to New York to testify if Porsche so desires. 

b. Critical documents 

Justice Ramos correctly found that the “Plaintiffs’ due diligence documents, 

pertinent to Porsche’s defense on the claim for fraud, are located in New York.”  

(R. 22, Decision at 11; see, e.g., R. 44-45 (¶3).)  “[T]hat the relevant documents are 

in English and located in New York … [argues] in favor of permitting plaintiffs to 

proceed in New York.”  Am. BankNote Corp., 45 A.D.3d at 339; see also 

Waterways Ltd. v. Barclays Bank PLC, 174 A.D.2d 324, 328 (1st Dep’t 1991) 

(“We have held that a factor justifying a Court’s decision to retain an action in 

New York is that key documents are presently located in New York.”) (internal 

citation and quotation marks omitted).  
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Porsche’s unsupported assertion that “[m]ost of the relevant documents were 

drafted in Germany, are written in German and will require extensive translation”  

(Porsche Br. at 7) ignores the fact that the Plaintiffs relied on Porsche’s English 

language press releases and Porsche’s English language statements emailed and 

made directly to the Plaintiffs.  This is not a case where “[t]he majority of the 

relevant documents and witnesses would be [German].”  Finance and Trading Ltd. 

v. Rhodia S.A., 28 A.D.3d 346, 347 (1st Dep’t 2006) (citation omitted).  In any 

event, “[t]he fact that some documentary and testimonial evidence will have to be 

translated from [German] into English does not render it more difficult for 

defendant[] to proceed in New York.”  Mionis, 9 A.D.3d at 280 (citation omitted); 

see also OrthoTec, LLC, 84 A.D.3d at 703 (“Even if some documents will have to 

be translated from French into English, that does not require dismissal.”). 

Porsche’s claim that “documents located in Germany are subject to German 

and [European Union] data privacy laws, which impose substantial restrictions on 

the transfer of routine business documents, such as emails, to the United States” 

(Porsche Br. at 42) only highlights that Porsche has never stated that the laws will 

preclude production of documents, and in fact they do not.  (R. 1223-24 (¶34).)  

The trial court is fully capable of ensuring that the parties have adequate measures 

in place to meet the requirements of German and European Union privacy laws. 
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D. Justice Ramos correctly found that the Plaintiffs have strong 
connections to New York. 

The Plaintiffs are hedge funds that either have their principal place of 

business in New York or are managed by New York-based investment advisors.  

(R. 44-45 (¶¶2-3), 82 (¶2), 101-07 (¶¶33-59), 1264 (¶2), 1344-45 (¶2), 1349 (¶2), 

1352-53 (¶2), 1358 (¶2), 1413 (¶3), 1489-90 (¶3).)  While Porsche complains that 

the Plaintiffs are not incorporated under the laws of New York (Porsche Br. at 3, 

11), this Court has recognized in other contexts that “the state of the principal place 

of business takes precedence over the state of incorporation.”  Certain 

Underwriters at Lloyd’s, London v. Foster Wheeler Corp., 36 A.D.3d 17, 25 (1st 

Dep’t 2006), aff’d, 9 N.Y.3d 928 (2007).  Porsche concedes that 12 of the Plaintiffs 

whose state of incorporation is outside New York are nevertheless registered to do 

business here.  (Porsche Br. at 32.)  It is indisputable that all of the business 

activities of these Plaintiffs result from the business decisions of their New York-

based advisors.  (R. 44-45 (¶¶2-3), 82 (¶2), 101-07 (¶¶33-59), 1264 (¶2), 1344-45 

(¶2), 1349 (¶2), 1352-53 (¶2), 1358 (¶2), 1413 (¶3), 1489-90 (¶3).)  And a 

significant number of the Plaintiffs’ investors are New York residents.  (R. 111-14 

(¶71).) 

In any event, “a defendant’s heavy burden [on a motion to dismiss on forum 

non conveniens grounds] remains despite the plaintiff’s status as a nonresident.”  

Travelers Cas. & Sur. Co. v. Honeywell Int’l Inc., 48 A.D.3d 225, 226 (1st Dep’t 
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2008) (internal citation and quotation marks omitted).  That burden should be 

especially heavy here where each of the Plaintiffs is a hedge fund advised by New 

York-based investment advisors.  

E. Justice Ramos correctly found a substantial New York nexus. 

Porsche intentionally and purposefully targeted the Plaintiffs in New York.  

(R. 57 (¶36), 137 (¶128), 138 (¶131).)  In finding that “plaintiffs establish a factual 

nexus between this action and New York,” (R. 21, Decision at 10), Justice Ramos 

focused on “the multiple representations that Porsche purportedly made directly to 

plaintiffs in New York” including “that Porsche’s head of investor relations, 

Gaube, participated in at least ten telephone conversations with plaintiffs in New 

York during which he misrepresented Porsche’s intent to acquire VW stock and 

the extent of its current holdings.” 3  (Id.)  “Porsche representatives transmitted by 

e-mail press releases and newspaper articles, with Porsche itself providing 

plaintiffs with the English translations of the documents.”  (R. 21-22, Decision at 

                                           
3 Porsche attempts to deflect its own deception by asserting that Viking “misle[d]” 
Gaube into speaking with its analyst by falsely stating that Viking was considering 
an investment in Porsche.  (Porsche Br. at 31.)  The record, however, clearly 
establishes that from the outset of its due diligence process, Viking was “‘looking 
at both’” VW and Porsche as potential investments.  (R. 1491 (¶7), 1503-05).)  
There was thus nothing misleading about Viking’s telling Gaube that it was 
considering an investment in Porsche and, in any event, Gaube, as Porsche’s head 
of investor relations, knew that any statements he made to the Plaintiffs would be 
used by the Plaintiffs in making investment decisions regarding any number of 
securities, including VW, of which Porsche was the largest shareholder and about 
which Porsche was making myriad public statements.      
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10-11.)  From “their New York headquarters, [the Plaintiffs] conducted their due 

diligence” and they evaluated all of Porsche’s public statements and oral 

communications in New York in order to reach “their investment decisions in New 

York.”  (R. 22, Decision at 11.)   

Porsche’s fraud, “despite its international scope, has a nexus with New York 

sufficient to warrant the conclusion that the denial of that branch of defendant[’s] 

motion seeking dismissal of the action on the ground of forum non conveniens did 

not constitute an abuse of the motion court’s discretion.”  Cooperatieve Centrale 

Raiffeisen-Boerenleenbank B.A. v. Royal Bank of Can., 306 A.D.2d 216, 216 (1st 

Dep’t 2003) (citation omitted).  Porsche’s “request to dismiss the action on the 

basis of forum non conveniens was [] properly denied since the matter has a 

substantial nexus with New York and [Porsche] failed to demonstrate that 

[Germany] would be the preferable forum.”  Jindal v. Jindal, 54 A.D.3d 605 (1st 

Dep’t 2008) (citation omitted). 

Porsche’s heavy reliance on Wyser-Pratte Management Co. v. Babcock 

Borsig AG, 23 A.D.3d 269, 270 (1st Dep’t 2005) (Porsche Br. at 29-30) is 

misplaced.  In Wyser-Pratte, this Court affirmed the trial court’s dismissal on 

forum non conveniens grounds of a fraud action brought against a number of 

individual and corporate German defendants.  Id. at 270.  Justice Ramos was the 

trial court judge whose decision this Court affirmed.  Wyser-Pratte Management 
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Co. v. Babcock Borsig AG, 7 Misc. 3d 1012(A), 2004 WL 3312835 (Sup. Ct. New 

York Co. July 8, 2004).  Wyser-Pratte is clearly distinguishable for several 

reasons.   

First, as Justice Ramos explained in Wyser-Pratte, the plaintiff initiated 

legal proceedings against the defendants in Germany before seeking a New York 

forum.  7 Misc. 3d 1012(A), 2004 WL 3312835, at *2.  A German court had issued 

an injunction and the German defendants had filed their responsive pleadings, all 

before the plaintiff brought suit in New York.  Id.  By contrast, the Plaintiffs here 

have not sued Porsche in Germany. 

Second, the plaintiff in Wyser-Pratte could point to only one event or action 

that took place in New York—a single business meeting at the Four Seasons in 

New York City.  Id.  And the plaintiff in Wyser-Pratte “had already purchased the 

majority of its … stock” in the defendant company “before the meeting at the Four 

Seasons took place.”  7 Misc. 3d 1012(A), 2004 WL 3312835, at *5.  Here, 

Porsche had numerous telephone calls with the Plaintiffs that directly impacted 

their decisions to sell short VW shares.  (R. 17, 21, Decision at 6, 10.)   

Third, the alleged misrepresentations in Wyser-Pratte were contained in the 

German defendant’s annual reports and financial statements as well as press 

releases and statements to newspapers in Germany.  7 Misc. 3d 1012(A), 2004 WL 

3312835, at *5.  There was no allegation in Wyser-Pratte that the defendant had 
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translated its German writings into English and sent them to the plaintiff in New 

York in order to perpetrate the fraud.  In this case, by contrast, Justice Ramos 

correctly observed that “[a]t issue in this action are multiple representations that 

Porsche purportedly made directly to plaintiffs in New York.”  (R. 21, Decision at 

10.)  Porsche also “exchanged numerous e-mails with plaintiffs” to arrange the 

calls referenced above.  (Id.)  

Fourth, there was no mention in Wyser-Pratte that the defendant conducted 

any business in New York aside from the one alleged meeting.  The defendant had 

no apparent presence in the United States at all.  Here, by contrast, Porsche does 

hundreds of millions of dollars of business in New York and the United States 

through related companies.  (R. 45 (¶7), 47 (¶12), 108-09 (¶64).) 

Fifth, as Justice Ramos observed in his opinion in Wyser-Pratte, “many, and 

probably most, of the transactions and accounting procedures at issue here will be 

governed by German law and accounting rules.”  7 Misc. 3d 1012(A), 2004 WL 

3312835, at *5.  In contrast, this is a New York fraud and unjust enrichment case, 

and the claims presented will be determined under New York law. 

Deutsche Anlagen-Leasing GMBH v. Kuehl, 111 A.D.2d 69 (1st Dep’t 

1985), is also clearly distinguishable.  In that case, both plaintiffs and defendants 

as well as the potential witnesses were German, German law applied to the dispute, 

proceedings had already been initiated in Germany, and the only apparent 
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connection to New York was a bank account of one of the defendants.  Id. at 

70-71.  Here, by contrast, the Plaintiffs have their principal places of business in 

New York or are advised by New York-based fund managers (R. 44-45 (¶¶2-3), 

82 (¶2), 101-07 (¶¶33-59), 1264 (¶2), 1344-45 (¶2), 1349 (¶2), 1352-53 (¶2), 

1358 (¶2), 1413 (¶3), 1489-90 (¶3)), witnesses are located in New York 

(R. 1263-66 (David Einhorn), 1344-47 (Keith Goodman), 1348-51 (Larry 

Robbins), 1352-56 (Neeraj Chandra), 1357-62 (Yale Fergang), 1414 (¶5) (Daniel 

Sundheim, Andrew Immerman, Tom Purcell, Jim Parsons, Andreas Halvorsen), 

New York law applies, the parties have not engaged in litigation in Germany, and 

Porsche’s fraudulent conduct was specifically directed at New York.  (R. 57 (¶36), 

137 (¶128), 138 (¶131).) 

F. The Plaintiffs can enforce a New York judgment against Porsche. 

Porsche’s assertion that “a U.S. judgment against Porsche would not be 

enforceable in Germany” (Porsche Br. at 7) is simply wrong.   

First, the jurisdictional provision in the German Code of Civil Procedure 

upon which Porsche relies does not even apply outside Germany.  (R. 1221 

(¶¶23-24).)  It is a venue provision that tells German plaintiffs in which German 

court they should file.  Porsche’s argument essentially is that a provision that tells 

Germans where venue is proper in German courts also has the power to render 

foreign judgments unenforceable because—as judgments of a foreign court—they 
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are not judgments of the court with proper venue in Germany.  No decision by a 

German court has held as much.  (R. 1221 (¶24).) 

Second, the jurisdictional provision in the German Code of Civil Procedure 

upon which Porsche relies does not even apply in Germany where the issuer of the 

securities in question is not a party to the action.  (R. 1219-21 (¶¶17-22).)  Here, 

the relevant issuer—VW—is not a party to the action, so the provision would not 

apply even if this action were brought in Germany.   

Third, the trial court can enforce its own judgments against Porsche because 

it has personal jurisdiction over Porsche.  In particular, under CPLR 5225, the trial 

court can order Porsche to turn over property outside New York—including cash 

and stock certificates.  Gryphon Domestic VI, LLC v. APP Int’l Fin. Co., B.V., 

41 A.D.3d 25, 34-35 (1st Dep’t 2007).  Porsche cites Pahlavi for the proposition 

that dismissal is appropriate where there is “the possibility that its judgment may 

be ineffectual because of its inability to impose a constructive trust on defendant’s 

assets if they are not in New York.”  62 N.Y.2d at 482.  Here, there is no such 

possibility and, in any event, Pahlavi is far afield from this case, involving 

“property of all kinds throughout the world allegedly owned or controlled by 

defendant and the royal family through the Pahlavi Foundation” of the former Shah 

of Iran.  Id. at 480.  
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G. Germany is not a superior alternative forum. 

Porsche failed to carry its “heavy burden” of demonstrating that New York 

is a demonstrably inappropriate forum.  For several reasons, Germany does not 

serve as a superior alternative.   

First, a jury trial is unavailable to the Plaintiffs in Germany, something that 

this Court has recognized as bearing on the adequacy of an alternative forum.  

Neville, 191 A.D.2d at 242-43 (“Finally, plaintiffs have shown various ways in 

which they would be prejudiced by being required to litigate in England, including 

that … they would not be entitled to a trial by jury.”); Gyenes v. Zionist Org. of 

Am., 169 A.D.2d 451, 452 (1st Dep’t 1991) (“[T]here is a potential hardship to 

plaintiffs if they are required to litigate the matter in Israel where there is no right 

to trial by jury.”). 

Second, Porsche has not established that the Plaintiffs could obtain full relief 

in the German courts.  See Hill v. Citicorp, Citibank, N.A., 190 A.D.2d 618, 619 

(1st Dep’t 1993) (affirming denial of motion to dismiss on forum non conveniens 

grounds in part because of “the apparent unavailability of full relief in an English 

court”).  That “proceedings have been initiated against [Porsche by other parties] in 

Germany” (Porsche Br. at 2) does not establish that German courts can provide full 

relief to the Plaintiffs.  To the contrary, as Porsche acknowledges, the different 

plaintiffs in those German proceedings base their claim on different facts and legal 
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theories than do the Plaintiffs in this action.  (Porsche Br. at 37-38.)  This situation 

is not, as in World Point Trading PTE, Ltd. v. Credito Italiano, 225 A.D.2d 153, 

161 (1st Dep’t 1996), one where “plaintiff’s claim may appropriately be 

interposed” in a foreign litigation.  Porsche’s citation to Ghose v. CNA 

Reinsurance Co., 43 A.D.3d 656 (1st Dep’t 2007) is not on point.  Ghose involved 

a declaration of rights under an insurance policy to cover liability in litigation 

ongoing in Australia.  Here, there is no such relation between the litigations in 

Germany and New York. 

Third, the statute of limitations in Germany may have expired during the 

pendency of the motion in the trial court.  Porsche does not address the statute of 

limitations in its arguments for an alternative German forum, something it must do 

in attempting to establish the adequacy of that forum. 

Fourth, that “the German Government requested that the trial court dismiss 

these actions on the basis of forum non conveniens” (Porsche Br. at 1) suggests the 

strong possibility of German governmental bias in favor of Porsche.  After all, the 

German Government letter merely parrots Porsche’s litigation themes (R. 41-42), 

suggesting that the German Government acquiesced in whatever language Porsche 

proposed for the letter.  The same is true of the more recent letter that the German 

Government sent to this Court.  Porsche has not demonstrated that the Plaintiffs 
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can receive an impartial trial against the background of German protective 

impulses toward a high profile, hometown favorite facing billion-dollar liability.   

Contrary to Porsche’s assertions, litigating this action in New York does not 

hinder “Germany’s interest in regulating its own capital markets.”  (Porsche Br. at 

35.)  Porsche’s citations to Garmendia v. O’Neill, 46 A.D.3d 361 (1st Dep’t 2007), 

Finance and Trading Ltd., 28 A.D.3d at 346, Phat Tan Nguyen v. Banque 

Indosuez, 19 A.D.3d 292 (1st Dep’t 2005), and Shin-Etsu Chemical Co. v. ICICI 

Bank Ltd., 9 A.D.3d 171 (1st Dep’t 2004), are not on point.  Garmendia, Phat Tan 

Nguyen, and Shin-Etsu each concern a foreign country’s banking institutions, while 

Finance and Trading Ltd. concerns the public stock offering of the French 

defendant.  Those cases are far afield from this one.  Germany has no strong 

interest in resolving a dispute between New York-based hedge funds and Porsche 

arising from Porsche’s English language misrepresentations to the Plaintiffs in 

New York.  See Rocha Toussier y Asociados, S.C. v. Rivero, 91 A.D.2d 137, 

140-41 (1st Dep’t 1983) (“It is alleged that a determination in this action will 

interfere with the regulation and management of the internal affairs of a foreign 

corporation.  We can find no similarity that would warrant a dismissal or a stay of 

this action.”). 

Finally, Porsche claims that it faces the risk of inconsistent rulings if the 

Plaintiffs are not forced to litigate in Germany.  While Porsche is not clear on the 
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details of the German litigation it faces, and while it elsewhere characterizes the 

German complaints as “substantially similar to those” in this case (Porsche Br. at 

19), as Porsche later admits “[t]he German Action is based on a theory of recovery 

that is directly opposite to that advanced” by the Plaintiffs.  (Id. at 37.) 

Nevertheless, it appears even from Porsche’s descriptions that different courts 

could, without inconsistency, hold Porsche both liable to the Plaintiffs in New 

York for lying about its true intent to accumulate VW shares and liable to the 

German plaintiffs in Germany for lying about its financial wherewithal to complete 

the acquisition of VW.  (See id. at 37-38.) 

II. Justice Ramos Properly Refused To Dismiss The Plaintiffs’ Fraud 
Claims. 

The elements of a fraud claim are “a false representation concerning a 

material fact, scienter, reliance, and damages.”  McGhee v. Odell, 96 A.D.3d 449, 

450 (1st Dep’t 2012) (citation omitted).  Porsche attacks only the reliance element 

of the Plaintiffs’ fraud claim.  Each of Porsche’s attempts to negate that element 

fails. 

A. Privity is not an element of intentional fraud. 

Porsche’s assertion that Justice Ramos should have dismissed the Plaintiffs’ 

fraud claim because the Plaintiffs were neither in “contractual privity” with 

Porsche nor in “a relationship of trust and confidence” with Porsche (Porsche Br. 

at 43-44) is meritless.  This Court has stated unequivocally “that privity or a 
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relationship which is the functional equivalent of privity is not an element of 

intentional fraud.”  John Blair Commc’ns, Inc. v. Reliance Capital Grp., L.P., 157 

A.D.2d 490, 492 (1st Dep’t 1990) (citing Uniflex, Inc. v. Olivetti Corp. of Am., 86 

A.D.2d 538, 539 (1st Dep’t 1982)) (emphasis added). 

Porsche’s argument that this Court’s precedent applies only to cases 

“involving auditors, unsophisticated plaintiffs, or some form of privity between the 

parties” (Porsche Br. at 48) would bizarrely twist the law of intentional fraud: the 

consequence of Porsche’s formulation would be that a person could commit 

intentional fraud on any sophisticated person with whom the defrauding party was 

not in privity or with whom the defrauding party did not have a relationship that 

was the functional equivalent of privity. 

Of course, Porsche’s permutation is not the law.  Porsche cites no case in 

which a New York court dismissed a fraud claim of a sophisticated plaintiff on the 

basis of lack of privity between the plaintiff and the defendant.  To the contrary, 

the Court of Appeals has emphasized: 

[A fraud claim depends] not upon agreement between the parties, but 
rather upon deliberate misrepresentation of fact, relied on by the 
plaintiff to his detriment.  In other words, the legal relations binding 
the parties are created by the utterance of a falsehood within a 
fraudulent intent and by reliance thereon and the cause of action is 
entirely independent of contractual relations between the parties.  
 

Channel Master Corp. v. Aluminum Ltd. Sales, Inc., 4 N.Y.2d 403, 408 (1958) 

(internal citations and quotation marks omitted). 
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Against the background of this clear statement from the Court of Appeals, 

Porsche misrepresents the role of privity in certain fraud cases.  In each of the 

cases on which Porsche relies, the question is whether the plaintiff took reasonable 

steps to protect itself against deception, that is, whether plaintiff’s reliance on the 

intentional misstatements was reasonable.  In those cases, placing oneself in privity 

with the defendant through written, contractual representations was held to be a 

reasonable step in protecting oneself as a sophisticated party.  But none of the 

cases on which Porsche relies ever held that privity or its functional equivalent was 

a necessary element of reasonable reliance.  There are other (and better) ways for a 

sophisticated party to discharge the obligation to protect itself from fraud, just as 

the Plaintiffs did here. 

In DDJ Management, LLC v. Rhone Group L.L.C., 15 N.Y.3d 147, 156 

(2010), for example, the Court of Appeals declined to rule, as a matter of law, that 

the sophisticated plaintiffs’ reliance was unreasonable, since “plaintiffs made a 

significant effort to protect themselves against the possibility of false financial 

statements: they obtained representations and warranties to the effect that nothing 

in the financials was materially misleading.”  By obtaining contractual 

representations from their borrower, the plaintiffs discharged their duty to take 

steps to protect themselves from fraud.  Id.  Porsche incorrectly implies that the 

Court of Appeals in DDJ Mgmt. permitted sophisticated investors to bring a fraud 
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claim against only the borrower with which it had contractual privity.  (Porsche Br. 

at 46.)  In addition, however, the Court of Appeals held that the sophisticated 

investors stated a fraud claim against two companies that controlled the borrower 

but were not parties to the loan agreement.  DDJ Mgmt., 15 N.Y.3d at 151.  This 

fact alone is sufficient to disprove Porsche’s theory of privity as a requirement of a 

fraud claim. 

Moreover, the Court of Appeals never held that contractual privity with a 

party was the plaintiffs’ only way of discharging the duty to protect themselves 

against the possibility of false financial statements.  To the contrary, the case 

strongly suggests that a superior form of protection—although one that plaintiffs in 

that case were not required to undertake—would have involved a more rigorous 

examination of the borrower’s financial condition.  Id. at 156 (“We decline to hold 

as a matter of law that plaintiffs were required to do more—either to conduct their 

own audit or to subject the preparers of the financial statements to detailed 

questioning.”) (emphasis added).  “[D]etailed questioning” is exactly what the 

Plaintiffs here employed. 

Similarly, in JP Morgan Chase Bank v. Winnick, 350 F. Supp. 2d 393, 409 

(S.D.N.Y. 2004), the United States District Court for the Southern District of New 

York denied defendants’ motion for summary judgment on the issue of reasonable 

reliance where “it cannot be argued that the [plaintiffs] failed to bargain for 
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adequate safeguards to establish, at least initially, the basis for their reliance on the 

defendants’ representations.”  It was the plaintiffs’ efforts in negotiating those 

protections that determined that their reliance was not unreasonable as a matter of 

law.  And as in DDJ Mgmt., the Winnick court suggested that superior means of 

protection were available—including an examination of the books and records of 

the borrower under the relevant credit agreement—but that such in-depth due 

diligence was not required on the facts of that case.  Id.  The Winnick court never 

held—or even suggested—that privity was a necessary condition for reasonable 

reliance.  

In Bank Hapoalim (Switz.) Ltd. v. Banca Intesa S.p.A., 22 Misc. 3d 1104(A), 

2008 WL 5460096, at *4 (Sup. Ct. N.Y. Co. Dec. 23, 2008), the court similarly 

denied a motion for summary judgment on a fraud claim where “a triable issue 

ha[d] been raised regarding whether Bank Hapoalim performed adequate due 

diligence before purchasing the notes and whether it relied on certain statements in 

the notes and side letter and, if so, whether its reliance was reasonable in the 

circumstances.”  Like the other cases that Porsche cites, the case does not hold that 

a relationship of privity or its functional equivalent is necessary for the viability of 

a sophisticated plaintiff’s fraud claim.  And like the other cases that Porsche cites, 

the court suggests that better means than contractual representations are available.  

Id. (citing testimony of plaintiffs’ representative that “given these representations 
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and under common banking practices, there was no need for Bank Hapoalim to 

question BCI, Banca Intesa, or Wishaw to clarify or confirm the representations”).  

Here, questioning Porsche to “confirm the representations” is exactly what the 

Plaintiffs did, going beyond the sort of contractual representations found in 

Porsche’s cited cases. 

Finally, Porsche’s citation to Sofaer Global Hedge Fund v. Brightpoint, Inc., 

No. 1:09-cv-1191-TWP-DML, 2011 WL 2413831 (S.D. Ind. June 10, 2011), an 

unreported decision of the United States District Court for the Southern District of 

Indiana, applying Indiana law, lends Porsche no support.  The only similarities 

with this case are the fact that the plaintiff in Sofaer was a hedge fund and the 

essence of the alleged fraud in Sofaer was information communicated in a 

telephone call.  Unlike the Plaintiffs here, “Sofaer had the resources and acumen to 

ascertain the true status of a Brightpoint/Mobiltron France deal, but instead failed 

to make commonsense inquiries about negotiations.…”  Id. at *9.  Here, the 

Plaintiffs made precisely those “commonsense inquiries” of Porsche.  (R. 1265-66 

(¶¶8-9), 1346-47 (¶7), 1350 (¶8), 1355-56 (¶7), 1360 (¶12), 1497-98 (¶¶24-26).)  

And like all of Porsche’s other cases, the Sofaer court never held that privity or its 

functional equivalent was a necessary element of a fraud claim.  

Of course, to say that a sophisticated plaintiff does not need to be in privity, 

or have any special relationship, with a defendant in order to maintain an action for 
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fraud is not to say that there is no requirement that some connection exist between 

the plaintiff and the defendant.  The necessary connection, however, is not privity 

or its functional equivalent but rather the intention of the defendant to deceive the 

plaintiff or the class of persons to which the plaintiff belongs.  “[A] party who 

commits intentional fraud is liable to any person who is intended to rely upon the 

misrepresentation or omission and who does in fact so rely to his detriment.”  John 

Blair, 157 A.D.2d at 492 (citing Tindle v. Birkett, 171 N.Y. 520, 524-25 (1902)) 

(emphasis added).  

The requirement that the defendant intended to communicate its deceptive 

statement to the plaintiff or the class of persons to which plaintiff belongs extends 

the right to potential recovery to the persons that the defendant intended to deceive, 

but no further.  Requiring privity or a special relationship, in addition to intent to 

deceive the victim, would, for example, permit fraud so long as the victim was a 

sophisticated person lacking privity or a special relationship.  For that reason, it 

does not appear that Porsche’s proposed new rule is the law anywhere in the 

nation.4  

                                           
4 Even if (contrary to settled law) some form of privity were required, certain 
Plaintiffs (including Greenlight Capital, L.P., Greenlight Capital Qualified, L.P., 
Greenlight Capital Offshore Partners, and Greenlight Reinsurance, Ltd.) would 
also be able to maintain their claims by virtue of being significant shareholders in 
Porsche.   
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B. The Plaintiffs reasonably relied on Porsche’s private and public 
statements that it had no present intention of acquiring 75% of 
VW shares. 

Porsche’s argument that the Plaintiffs could not reasonably rely on Porsche’s 

intentional misstatements because “the alleged misstatements did not expressly 

rule out the possibility that Defendant might pursue a 75% stake in the future” 

(Porsche Br. at 2) is contrived to avoid addressing the actual misrepresentations at 

issue in this case. 

The Plaintiffs do not allege that Porsche misled them about what it might in 

the future decide to do with respect to VW.  Rather, as Justice Ramos recognized, 

the “Plaintiffs allege that between March and October 2008, Porsche knowingly 

made false statements regarding its present intent to obtain a controlling stake in 

VW and the extent of its current holdings, on repeated occasions and directly to 

Plaintiffs.”  (R. 26, Decision at 15 (emphasis added).)  Porsche’s “intent, [its] state 

of mind, it has long been recognized, is capable of ascertainment and a statement 

of present intention is deemed a statement of a material existing fact, sufficient to 

support a fraud action.”  Channel Master, 4 N.Y.2d at 407. 

Here, Porsche fraudulently and positively stated that it had no present 

intention to acquire 75% of VW when it in fact had that intention and had already 

secured control of nearly 75% of VW’s shares.  “It is not a case of prophecy and 

prediction,” but “a specific affirmation” of a present intent not to do something that 
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it had actually decided to do.  Channel Master, 4 N.Y.2d at 408.  “Such statements 

and representations when false are actionable.”  Id. 

1. Porsche unequivocally stated that it had no present 
intention to acquire 75% of VW. 

Porsche mischaracterizes its own false statements in arguing that it had a 

“pattern of continually and publicly increasing its stated goals with respect to its 

stake in VW, after reconsidering such goals and responding to various factors” 

(Porsche Br. at 50); that there was no reason for the Plaintiffs “to believe that 

Porsche’s intentions regarding VW [s]hares would remain static” (Porsche Br. at 

52); and that “no reasonable investor, much less these sophisticated Hedge Funds, 

could have blindly believed Porsche’s statements to mean that Porsche had 

definitively ruled out the possibility of aiming to acquire 75% of VW [s]hares”  

(Porsche Br. at 56). 

But this case is not about Porsche’s failure to tell the Plaintiffs and the 

market what it might do in the future.  This case is about Porsche’s lying about 

what it had already decided to do.  Porsche’s misrepresentations were about the 

fact that it had already decided to go to 75% and had accumulated most of the 

shares to do so.  Porsche’s lie was telling the Plaintiffs and the market generally 

that it had no intention of increasing its stake in VW to 75%, (R. 1355-56 (¶7)), 

that 75% was “out of the question today,” (R. 243, 551 (¶78), 1458), that “[g]oing 

to 75% is not on the agenda,” (R. 1265 (¶9b)), and that the accumulation of VW 
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shares would stop at 50–55% (R. 1355-56 (¶7)).  None of these statements was 

true.  At the time it made these statements, Porsche had the intention of increasing 

its stake in VW to 75%, 75% was not out of the question, going to 75% was on the 

agenda, and the accumulation of VW shares was not going to stop at 50-55%.  

2. There was no public information available to make the 
Plaintiffs’ reliance on Porsche’s misstatements 
unreasonable as a matter of law. 

Porsche argues that there was information available to the Plaintiffs from 

which they should have concluded that Porsche was leaving open the possibility of 

acquiring a 75% interest in VW.  (Porsche Br. at 55-56.)  This argument fails for 

several reasons.   

First, while Porsche stated an intention to acquire a majority share of VW, it 

also consistently denied any intention to acquire a controlling 75% stake.  Porsche 

has not identified any statement in which it even hinted at a present intention to 

acquire anything more than a simple majority of VW stock.  As the trial court 

concluded, according to the Plaintiffs’ unrebutted allegations, there was no public 

information available to the Plaintiffs that would have allowed them to learn the 

truth of Porsche’s secret plan to obtain a 75% interest in VW.  (R. 17-18, Decision 

at 6-7.) 

Second, although some market analysts guessed that Porsche might have 

been seeking to increase its stake in VW beyond a simple majority, these reports 
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were not based on any verifiable facts and Porsche made a public statement 

denying these predictions as “speculation” and “mind games of analysts and 

investors.”  (See, e.g., R. 203.)  In one private call, Gaube denied one such report 

as “complete bulls***.”5  (R. 1265 (¶9d).) 

Accordingly, because Porsche misrepresented facts, including its present 

intention to acquire a controlling stake in VW, that were exclusively within 

Porsche’s knowledge the Plaintiffs’ reliance on Porsche’s misrepresentations is not 

unreasonable as a matter of law.  See DDJ Mgmt., 15 N.Y.3d at 154 (duty to 

conduct due diligence imposed only where “facts represented are not matters 

peculiarly within the party’s knowledge”) (internal citation and quotation marks 

omitted); P.T. Bank Cent. Asia, N.Y. Branch v. ABN AMRO Bank N.V., 301 A.D.2d 

                                           
5 Porsche is incorrect in its assertion that Gaube’s statements amounted to insider 
information upon which the Plaintiffs could not legally rely.  (Porsche Br. at 59.)  
The information that Gaube relayed to the Plaintiffs was not nonpublic; Gaube 
merely confirmed what Porsche had been stating publicly for many months.  See 
United States v. O’Hagan, 521 U.S. 642, 651-52 (1997) (liability for insider 
trading requires the purchase or sale of securities based on material, non-public 
information).  Moreover, because the Plaintiffs were not insiders, they would 
acquire a duty to abstain from trading on non-public information only if it came 
from an insider—in this case Gaube—who breached a fiduciary duty by disclosing 
the information.  See Dirks v. S.E.C., 463 U.S. 646, 660 (1983) (“[A] tippee 
assumes a fiduciary duty to the shareholders of a corporation not to trade on 
material nonpublic information only when the insider has breached his fiduciary 
duty to the shareholders by disclosing the information to the tippee and the tippee 
knows or should know that there has been a breach.”).  Porsche has never asserted 
that Gaube breached a fiduciary duty by confirming decidedly public information 
to the Plaintiffs. 
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373, 377 (1st Dep’t 2003) (the law does not impose a duty on the plaintiff to be 

aware of facts exclusively within the defendant’s knowledge in order to make out a 

cognizable fraud claim); Harbinger Capital Partners Master Fund I, Ltd. v. 

Wachovia Capital Mkts., LLC, 910 N.Y.S.2d 762 (table), 2010 WL 2431613, at *7 

(Sup. Ct. N.Y. Co. May 10, 2010) (“New York cases recognize that the peculiar 

knowledge exception applies not only where the facts allegedly misrepresented 

literally were within the exclusive knowledge of the defendant, but also where the 

truth theoretically might have been discovered, though only with extraordinary 

effort or great difficulty.”) (internal citation and quotation marks omitted).   

Third, the Plaintiffs met any required standard of due diligence.  Where 

sophisticated business entities, such as the Plaintiffs, enjoy access to critical 

information, New York courts impose a duty to “to exercise ordinary diligence and 

conduct an independent appraisal of the risk … by mak[ing] use of those means.”  

Abrahami v. UPC Constr. Co., 224 A.D.2d 231, 234 (1st Dep’t 1996) (internal 

citation and quotation marks omitted).  In order for Porsche to prevail on appeal, it 

must show that the Plaintiffs were “so lax in protecting themselves that they cannot 

fairly ask for the law’s protection.”  DDJ Mgmt., 15 N.Y.3d at 154.  “Where, 

however, a plaintiff has taken reasonable steps to protect itself against deception, it 

should not be denied recovery merely because hindsight suggests that it might have 

been possible to detect the fraud when it occurred.”  Id. 
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The Plaintiffs took full advantage of the information available to them.  The 

affidavits filed with the trial court in opposition to Porsche’s motion for summary 

judgment detail the extensive due diligence that the Plaintiffs conducted in an 

effort to evaluate the risks associated with a potential short position in VW.  

(R. 1263-66 (David Einhorn), 1344-47 (Keith Goodman), 1348-51 (Larry 

Robbins), 1352-56 (Neeraj Chandra), 1357-62 (Yale Fergang), 1413-17 (Daniel 

Sundheim), 1489-1558 (Andrew Immerman).)  This record establishes that the 

Plaintiffs “scrutinized Porsche’s and VW’s public statements, press releases and 

financial statements, consulted with independent experts in accounting to review 

its financial disclosures and with German-licensed counsel to analyze German 

corporate law as it related to the VW Law, and conducted extensive market 

analysis.”  (R. 28, Decision at 17.)  The Plaintiffs’ due diligence expert will testify 

that such broad due diligence efforts satisfy the standard of care for a reasonable, 

sophisticated investor.  (R. 1271 (¶12d).)  The Plaintiffs’ due diligence expert is 

further prepared to testify that a reasonable, sophisticated investor would rely on 

Porsche’s statements to conclude that it sought only a simple majority of VW 

shares and not a controlling interest.  (Id. at ¶12a.)   

Also significant to the trial court, the Plaintiffs sought to verify Porsche’s 

public statements and their understanding of those statements by inquiring of 

Porsche directly.  (R. 29, Decision at 18.)  As described above, during multiple 
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conversations, the Plaintiffs directly asked Gaube whether Porsche intended to 

acquire a 75% controlling interest in VW.  Gaube consistently confirmed that 

Porsche had no plans to obtain 75% control of VW and dismissed reports to the 

contrary.  (R. 1265-66 (¶¶8-9), 1346-47 (¶7), 1350 (¶8), 1355-56 (¶7), 1360 (¶12), 

1497-98 (¶¶24-26).) 

3. Porsche’s efforts to nullify the VW Law did not reveal that 
it had the present intention to acquire 75% of VW. 

Porsche’s argument that the “only reasonable interpretation” of its efforts to 

support overturning the VW Law is that it might acquire 75% or more of VW 

shares (Porsche Br. at 54) is based on fallacious reasoning.  The offered logic is: 

(1) the repeal of the VW Law would allow the takeover of VW with 75% of VW 

shares; (2) Porsche sought repeal of the VW Law; and (3) therefore, Porsche 

sought to take over VW with 75% of VW shares.   

Porsche’s fallacious logic ignores the primary advantage to Porsche of 

repeal of the VW Law: the State of Lower Saxony would no longer have veto 

power over major corporate decisions with its 20.1% shareholding.  (R. 1264-65 

(¶7), 1346 (¶5), 1350 (¶7), 1354 (¶5), 1359 (¶¶8-9).)  Removing that veto would 

leave Porsche in the driver’s seat at VW, since then only Porsche—with a stake in 

excess of 25%—would have veto power over major corporate decisions.  Not 

surprisingly, when asked about its opposition to the VW Law, Porsche told the 
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Plaintiffs that it was lobbying heavily to increase to 25 percent the number of votes 

necessary for a blocking minority.  (R. 1266 (¶9f).) 

4. The Plaintiffs reasonably inferred from Porsche’s 
statements that Porsche sought only a majority holding of 
VW shares. 

Porsche cannot seriously claim that the Plaintiffs should have read “more 

than 50 per cent,” “over 50 percent,” and “cross[ing] the 51% threshold” (Porsche 

Br. at 56) to mean that Porsche had a present intention to acquire 75% of VW’s 

shares when Porsche expressly disavowed that intention through public and private 

statements.  In its March 10, 2008 announcement, Porsche sought to distinguish a 

“majority holding only” from the intent “to increase its stake in VW to 75 percent,” 

calling the latter “the speculative mind games of analysts and investors.”  (R. 203.)  

Thus, Porsche’s own words disprove the semantic argument that “more than 50%” 

includes 75%.  Furthermore, among other similar admissions, Porsche admitted on 

October 20, 2008 the meaning of its prior statements: “‘[w]e have said that we only 

want to go, to increase our stake to about 50 percent.’”  (R. 1265 (¶9c).)   

The Plaintiffs’ due diligence expert will testify that a reasonable, 

sophisticated investor would infer from Porsche’s public statements that it sought 

only a slight majority control of VW shares, and certainly not the 74.1% control it 

announced on October 26, 2008.  (R. 1271 (¶12a).)  A reasonable jury could infer 

from Porsche’s own statements that Porsche sought a “majority holding only” of 
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VW, and that Porsche’s statement that it sought “more than 50%” of VW did not 

put the Plaintiffs on notice of the falsity of Porsche’s statements.   

5. The post-announcement price reaction demonstrates that 
the market was shocked at the news of Porsche’s intentions 
and its holdings. 

Perhaps the best evidence that the Plaintiffs were not on actual notice that 

Porsche was lying about the true intention regarding its position in VW shares is 

the price reaction that occurred during the week of October 27, 2008, immediately 

following Porsche’s public announcement.  (See R. 75 & 85 (charts of VW share 

price spike).)  If Porsche were correct that the market was already aware that 

Porsche intended to take a 75% stake in VW, then one would have expected little 

reaction in the price of VW shares when Porsche made its announcement on 

Sunday, October 26, 2008.  However, when trading resumed on Monday, October 

27, 2008, the price of VW stock skyrocketed to unheard of levels.  (Id., R. 1227-28 

(¶7).)  The Plaintiffs’ financial expert will testify that these price increases indicate 

that Porsche’s unusual Sunday announcement provided significant new 

information to the market.  (R. 1228-29 (¶10).)   

Further, a comprehensive review of analyst reports available during the 

relevant time reveals that the vast majority of analysts believed that Porsche had no 

present intention of increasing its stake in VW shares to much above 50%.  

(R. 1271 (¶12b).)  For example, one of the analyst reports upon which Porsche 
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relies states that as of October 8, 2008, just 18 days before Porsche’s Sunday 

announcement: “it is still widely believed that Porsche is interested in owning no 

more than a simple majority of VW ordinary shares – a belief supported by 

Porsche’s own claims that it is in possession of cash-settled options capable of 

lifting its current 35% voting stake to above the 50% level.”  (R. 720.)   

Porsche’s false argument that the market “widely predicted” it would seek to 

take over VW in the short term relies on cherry-picked statements from a handful 

of analyst and press reports.  In context, even those reports reveal that it was far 

from certain that Porsche would be likely to attempt a 75% stake in VW.  (See, 

e.g., R. 692 (“We believe that only once all legal issues have been clarified and 

resolved, is Porsche likely to increase its shareholdings in VW beyond 50%.”); 

1123 (the “end point” is “Porsche@51% VW” and “[r]umours of Porsche moving 

to 75% of VW [were] denied by Porsche”).)  Even assuming that there was a mix 

of information available, Porsche’s appeal for summary judgment still fails 

because the question of what a sophisticated investor “should have done when 

faced with the available information is one about which reasonable people could 

easily differ.”  JP Morgan Chase Bank v. Winnick, 350 F. Supp. 2d 393, 413 

(S.D.N.Y. 2004) (applying New York law). 

Finally, Porsche’s litigation position is flatly inconsistent with its gloating 

just days after the short squeeze.  At that time, Gaube bragged to the press about 
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Porsche’s ability to keep its true intentions secret: “‘We are a very small company 

buying into a very big company.  That is not something you can afford if 

everybody is able to read your strategy in the newspaper.’”  (R. 217.)   

C. Given Porsche’s assurances, the Plaintiffs were not reckless in 
selling VW shares short. 

Nothing in the record demonstrates that a short squeeze would have resulted 

but for Porsche’s lies about its intentions and its accumulation of a large, secret 

stake in VW shares.  Porsche’s attempt to overstate the risk of selling VW shares 

short only underscores the materiality of Porsche’s misstatements.  The Plaintiffs 

called Porsche directly to ask, flat out, what Porsche intended to do with respect to 

its VW investment.  (R. 1265-66 (¶¶8-9), 1346-47 (¶7), 1350 (¶8), 1355-56 (¶7), 

1360 (¶12), 1497-98 (¶¶24-26).)  The Plaintiffs proceeded to increase and maintain 

their short positions after conducting due diligence on Porsche’s intention.  (See, 

e.g., R. 122 (¶92), 124 (¶95), 125 (¶98), 127 (¶101), 128 (¶104), 129 (¶108), 131 

(¶112), 132 (¶115), 134 (¶119), 135 (¶122), 136 (¶125).)  In doing so, the Plaintiffs 

accepted the legitimate business risk of the VW short.  They did not accept—and 

this Court should not require them to accept—the risk that Porsche was lying.  

“Who would knowingly roll the dice in a crooked crap game?”  Basic Inc. v. 

Levinson, 485 U.S. 224, 246 (1988) (internal citation and quotation marks 

omitted). 
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III. Justice Ramos Properly Refused To Dismiss The Plaintiffs’ Unjust 
Enrichment Claims. 

To plead unjust enrichment “[a] plaintiff must show that (1) the other party 

was enriched, (2) at that party’s expense, and (3) that it is against equity and good 

conscience to permit [the other party] to retain what is sought to be recovered.”  

Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 182 (2011) (internal 

citation and quotation marks omitted).  “[T]o establish unjust enrichment it is not 

necessary that the party enriched have been in complete privity with the plaintiff; 

rather, the relationship between the parties must not be too attenuated and the 

plaintiff must show that it is against equity and good conscience to permit the other 

party to retain what is sought to be recovered.”  Murphy v. 317-319 Second Realty 

LLC, 95 A.D.3d 443, 445 (1st Dep’t 2012) (citations omitted); Denenberg v. 

Rosen, 93 A.D.3d 488, 488 (1st Dep’t 2012) (“[T]he motion court properly 

determined that plaintiff’s unjust enrichment claims as against Rosen, an insurance 

broker, and Repetti, an accountant, were viable.  Plaintiff sufficiently alleges that 

these defendants were enriched, at plaintiff’s expense, by receiving financial 

incentives in return for their marketing and promotion of the tax shelter scheme.”), 

leave to appeal dismissed in part, denied in part, 19 N.Y.3d 916 (2012); Cox v. 

Microsoft Corp., 8 A.D.3d 39, 40 (1st Dep’t 2004) (holding that allegations of 

indirect purchasers of Microsoft’s products “that Microsoft’s deceptive practices 
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caused them to pay artificially inflated prices for its products state a cause of action 

for unjust enrichment”). 

Justice Ramos correctly held that the “Plaintiffs sufficiently state a claim for 

unjust enrichment premised upon allegations that Porsche induced plaintiffs to 

borrow VW shares and short them, thereby undertaking an obligation to repurchase 

them and return them at a future date, by misrepresenting its intent to acquire a 

controlling stake in VW.”  (R. 31, Decision at 20.)  “Porsche purportedly targeted 

its scheme at plaintiffs, as short sellers, because it could not obtain the percentage 

of VW shares it needed to achieve domination.”  (Id.; see e.g., R. 57 (¶36), 66 

(¶52), 136 (¶126), 137 (¶128), 138 (¶131).)  “In a series of telephone calls to 

plaintiffs’ representatives, Porsche purportedly lied about its true intent and the 

extent of its VW holdings.”  (Id.; see e.g., R. 1265-66 (¶¶8-9), 1346-47 (¶7), 1350 

(¶8), 1355-56 (¶7), 1360 (¶12), 1497-98 (¶¶24-26).)  “Once Porsche revealed its 

true intent and that it had already acquired 74.1% of VW’s shares, it triggered a 

short squeeze in the market, and permitted Porsche to make massive profits at the 

expense of plaintiffs, who lost tremendous amounts of money covering their short 

positions at artificially high prices.”  (Id. (citing Cox, 8 A.D.3d at 39); see e.g., 

R. 75 & 85 (charts of VW share price spike), 82 (¶1), 75-76 (¶¶74-75), 84 (¶6), 

1500 (¶33).)  
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Porsche’s October 26, 2008 announcement that it had become “clear that 

there are by far more short positions in the market than expected” (R. 181) puts the 

lie to Porsche’s claim that it did not know that short sellers were being induced into 

VW positions. 
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